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QUESTIONS PRESENTED 

 
 Under 16 U.S.C. §1533(a)(1) of the Endangered 
Species Act (ESA), the U.S. Fish and Wildlife Ser- 
vice (FWS) is required to determine whether to list a 
species as “threatened” or “endangered” based on a 
review of the status of the species. Under Section 
1533(b)(1)(A), FWS may list a species only “after tak-
ing into account those efforts, if any, being made by 
any State or foreign nation, to protect such species, 
whether by predator control, protection of habitat and 
food supply, or other conservation practices.” Four-
teen of the nineteen polar bear populations worldwide 
are found in Canada, whose extensive habitat and 
management program for polar bears is funded by 
regulated tourist conservation hunting. FWS has ac-
knowledged that Canada’s management program has 
been essential to the conservation of the polar bear 
and that listing the species as “threatened” will un-
dermine Canada’s vital conservation efforts. FWS re-
fused to take these facts into account before listing 
the polar bear as “threatened” throughout its world-
wide range. Instead, FWS adopted the position that 
the ESA requires the agency to ignore the negative 
impact of listing on essential foreign conservation ef-
forts and even on the overall welfare of the species. 

 Under the ESA, a “threatened” species is “any spe-
cies which is likely to become an endangered species 
within the foreseeable future throughout all or a sig-
nificant portion of its range.” 16 U.S.C. §1532(20). An 
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QUESTIONS PRESENTED – Continued 

 
“endangered” species is “any species which is in danger 
of extinction throughout all or a significant portion of 
its range. . . .” 16 U.S.C. §1532(6). FWS has deter-
mined that “in danger of extinction” means “on the 
brink of extinction.” Although FWS cited a number of 
population projections, FWS never made an ultimate 
finding as to when the polar bear will be on the brink 
of extinction or explained why the agency believes the 
polar bear will be in danger of extinction within the 
foreseeable future based on those projections. In-
stead, FWS based its listing of the polar bear solely 
on its observation that polar bear habitat is in decline 
in some areas and its expectation that this will “ad-
versely affect” polar bear populations rangewide. 

1. In deciding to list the polar bear as a “threatened” 
species throughout its entire range, did the U.S. Fish 
& Wildlife Service violate 16 U.S.C. §1533 (b)(1)(A) of 
the Endangered Species Act by refusing to consider 
(take into account) the effect of listing the species on 
Canada’s successful, vital polar bear conservation ef-
forts as an independent reason for not listing the 
Canadian polar bear populations? 

2. May the U.S. Fish and Wildlife Service list a spe-
cies as “threatened” under the Endangered Species 
Act based on a declining trend in habitat without a 
determination as to when the species will be on the 
brink of extinction? 
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QUESTIONS PRESENTED – Continued 

 
3. May the U.S. Fish and Wildlife Service list a 
species as “threatened” (likely to become on the brink 
of extinction within the established “foreseeable fu-
ture”) throughout its range under the Endangered 
Species Act simply by finding the species will be ad-
versely affected, when the record on which the FWS 
relied indicates that large numbers of the polar bears 
will continue to persist at the end of the foreseeable 
future in large areas of its current habitat? 
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PARTIES TO THE PROCEEDING 

 
 The parties to this proceeding are as follows: 

Petitioners 

 The petitioners are the following plaintiffs/ 
appellants: Safari Club International; Safari Club In-
ternational Foundation; Conservation Force; African 
Safari Club of Florida, Inc.; Ameri-Cana Expeditions, 
Inc.; Arviat Hunters and Trappers Organization; 
Mark Beeler; Canada North Outfitting, Inc.; Dallas 
Safari Club; Timothy Decker; Chris Hanks; Henik 
Lake Adventures, Ltd.; Don Hershey; Steve Hornady; 
Houston Safari Club; Inuvialuit Game Council; William 
Keene; Ron Kreider; Allyn Ladd; Ethel Leedy; Everett 
Madson; Nanuk Outfitting, Ltd.; Aaron Neilson; 
Louie Nigiyok; doing business as Arctic Hills Tours 
Company; Major Roger Oerter; Bradley Pritz; Kevin 
Reid; Robert Remillard; Resolute Bay Hunters and 
Trappers Organization; Jeff Sevor; Steve Smith; Ted 
Stallings; Larry Steiner; Darwin J. Vander Esch; 
Joseph Verni, doing business as Natura Sport; Tim 
Walters; and Webb Outfitting Nunavut, Ltd.; and 
Congress of Racial Equality. 

 
Respondents 

 The respondents include: 

 – Plaintiffs/Appellants California Cattlemen As-
sociation and the State of Alaska, both of which de-
clined to join this petition, as well as the petition for 
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PARTIES TO THE PROCEEDING – Continued 

 
rehearing and rehearing en banc in the court of ap-
peals.1 

 – Federal Defendants/Appellees Sally Jewell, in 
her official capacity as Secretary of the United States 
Department of the Interior; the United States De-
partment of the Interior; Daniel M. Ashe, in his of-
ficial capacity as Director of the United States Fish 
and Wildlife Service; and the United States Fish & 
Wildlife Service. 

 – Intervenor-Defendants/Appellees Center for 
Biological Diversity; Greenpeace, Inc.; Natural Re-
sources Defense Council; Humane Society of the 
United States; International Fund for Animal Wel-
fare; and Defenders of Wildlife. 

 
CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Supreme Court Rule 29.6, peti-
tioners declare that none of the petitioners are non-
governmental corporations that have any parent 
corporations or publicly held companies owning more 
than 10% of the corporation’s stock. 

 

 
 1 Although not a petitioner here, the State of Alaska retains 
an interest in this case. 
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OPINIONS AND ORDERS BELOW 

 The opinion of the United States Court of Ap-
peals for the District of Columbia Circuit is reported 
at 709 F.3d 1 (D.C. Cir. 2013). Rehearing and rehear-
ing en banc were denied on April 29, 2013. The opin-
ion of the United States District Court for the District 
of Columbia is reported at 794 F. Supp. 2d 65 (D.D.C. 
2011). 

---------------------------------  --------------------------------- 
 

BASIS FOR JURISDICTION IN THIS COURT 

 The decision of the United States Court of Ap-
peals for the District of Columbia Circuit, confirm- 
ing the District Court’s dismissal of the action, was 
handed down on March 1, 2013. The Court of Appeals’ 
order denying Appellants’ petitions for rehearing 
were handed down April 29, 2013. 

 This Court has jurisdiction pursuant to 28 U.S.C. 
§1254(1). 

---------------------------------  --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

Endangered Species Act (ESA)  

 16 U.S.C. §1531 (Congressional findings and dec-
laration of purposes and policy) provides in relevant 
part:  
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(a) Findings. The Congress finds and de-
clares that –  

*    *    * 

(5) encouraging the States and other in-
terested parties, through Federal financial 
assistance and a system of incentives, to 
develop and maintain conservation pro-
grams which meet national and interna-
tional standards is a key to meeting the 
Nation’s international commitments and 
to better safeguarding, for the benefit of 
all citizens, the Nation’s heritage in fish, 
wildlife, and plants. 

*    *    * 

(b) Purposes. The purposes of this Act are 
to provide a means whereby the ecosystems 
upon which endangered species and threat-
ened species depend may be conserved, to 
provide a program for the conservation of 
such endangered species and threatened spe-
cies, and to take such steps as may be appro-
priate to achieve the purposes of the treaties 
and conventions set forth in subsection (a) of 
this section. 

(c) Policy. 

(1) It is further declared to be the pol-
icy of Congress that all Federal de-
partments and agencies shall seek to 
conserve endangered species and threat-
ened species and shall utilize their au-
thorities in furtherance of the purposes 
of this Act. 
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 16 U.S.C. §1532 (Definitions) provides in rele-
vant part: 

(6) The term “endangered species” means 
any species which is in danger of extinction 
throughout all or a significant portion of its 
range other than a species of the Class 
Insecta determined by the Secretary to con-
stitute a pest whose protection under the 
provisions of this Act would present an over-
whelming and overriding risk to man. 

*    *    * 

(20) The term “threatened species” means 
any species which is likely to become an en-
dangered species within the foreseeable fu-
ture throughout all or a significant portion of 
its range. 

 16 U.S.C. §1533 (Determination of endangered 
species and threatened species) (emphasis added) pro-
vides in relevant part: 

(a) Generally. 

(1) The Secretary shall by regulation 
promulgated in accordance with subsec-
tion (b) determine whether any species 
is an endangered species or a threatened 
species because of any of the following 
factors: 

(A) the present or threatened de-
struction, modification, or curtail-
ment of its habitat or range; 
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(B) overutilization for commercial, 
recreational, scientific, or educational 
purposes; 

(C) disease or predation; 

(D) the inadequacy of existing reg-
ulatory mechanisms; or 

(E) other natural or manmade fac-
tors affecting its continued exis-
tence. 

*    *    * 

(b) Basis for determinations. 

(1)(A) The Secretary shall make de-
terminations required by subsection 
(a)(1) solely on the basis of the best sci-
entific and commercial data available to 
him after conducting a review of the sta-
tus of the species and after taking into 
account those efforts, if any, being made 
by any State or foreign nation, or any po-
litical subdivision of a State or foreign 
nation, to protect such species, whether 
by predator control, protection of habitat 
and food supply, or other conservation 
practices, within any area under its ju-
risdiction, or on the high seas. 

Administrative Procedure Act (APA) 

 5 U.S.C. §553 (Rule making) provides in relevant 
part: 

(c) After notice required by this section, 
the agency shall give interested persons an 
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opportunity to participate in the rule making 
through submission of written data, views, or 
arguments with or without opportunity for 
oral presentation. After consideration of the 
relevant matter presented, the agency shall 
incorporate in the rules adopted a concise 
general statement of their basis and purpose. 

 5 U.S.C. §706 (Scope of review) provides in rel-
evant part: 

To the extent necessary to decision and when 
presented, the reviewing court shall decide 
all relevant questions of law, interpret con-
stitutional and statutory provisions, and de-
termine the meaning or applicability of the 
terms of an agency action. The reviewing 
court shall –  

(1) compel agency action unlawfully with-
held or unreasonably delayed; and 

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be –  

(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accor-
dance with law; 

(B) contrary to constitutional right, 
power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, 
authority, or limitations, or short of stat-
utory right; 
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(D) without observance of procedure re-
quired by law; 

---------------------------------  --------------------------------- 
 

BASIS FOR JURISDICTION 
IN THE DISTRICT COURT  

 The district court had jurisdiction of this mat- 
ter pursuant to the ESA “citizen suits” provision, 16 
U.S.C. §1540(g)(1)(C); the Administrative Procedure 
Act (APA), 5 U.S.C. §§701-706 (judicial review of final 
agency action); and 28 U.S.C. §1331 (federal question 
jurisdiction). 

---------------------------------  --------------------------------- 
 

INTRODUCTION 

 The listing of the polar bear is the first time a 
thriving species has been listed as “threatened” under 
the Endangered Species Act based entirely on habitat 
trends from global warming projections. Although 
global temperatures have risen in past decades, re-
sulting in loss of some seasonal Arctic sea ice, the 
overall polar bear population, which is the highest 
in recorded history, has experienced no observable 
decline. This case is a first in other ways as well, for 
the listing literally does more harm than good. 

 While the Secretary of the Interior announced 
that the listing of the polar bear would not, and 
cannot, affect the primary threat to polar bears – 
melting sea ice – the listing was opposed by Canada 
and has affected that nation’s conservation efforts, 
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which had been successful in maintaining viable and 
even growing populations in the face of melting sea 
ice. Of the nineteen extant polar bear populations, 
only two are subject to U.S. regulation under the 
ESA. However, the listing of the polar bear has un-
dermined essential conservation efforts in Canada, 
where fourteen of the nineteen polar bear populations 
reside. This is contrary to law and a perversion of the 
very purpose of the ESA. 

 Contrary to the plain language of the ESA, which 
requires the U.S. Fish and Wildlife Service (FWS) to 
independently consider foreign nation conservation 
efforts before making a listing determination, FWS 
asserts that the ESA prohibits it from doing so. This 
turns the Act on its head, depriving the polar bear 
of essential conservation resources solely because 
FWS has inexplicably decided the ESA does not al- 
low it to take the best interest of the species into 
account. 

 Additionally, FWS has unilaterally redefined the 
statutory definition of a “threatened” species. Instead 
of determining whether the polar bear is “likely to 
become an endangered species [i.e., on the brink of 
extinction2] within the foreseeable future,” as the law 
dictates, FWS has concluded a species can be listed as 
“threatened” based on a downward trend in habitat 

 
 2 In this case, FWS established that “endangered” means 
“currently on the brink of extinction.” App. 79 (District Court 
Memorandum Opinion). 
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because that trend may “adversely affect” the popu-
lation. This is a new standard, made of whole cloth, 
and should not be allowed to stand. In effect, FWS 
and the courts below have authorized the listing of 
any species with a threat to its habitat, whether or 
not that threat is likely to put the species on the 
brink of extinction. This encompasses thousands of 
species and has national and international implica-
tions.  

 Finally, FWS has made a finding that the polar 
bear is threatened (likely to be on the brink of extinc-
tion within the foreseeable future) throughout its 
range despite the record on which it relies indicating 
that 6,000-8,000 polar bears will continue to exist in 
two “ecoregions” within the foreseeable future.3 FWS 
never explains how the polar bear can be on the brink 
of extinction in these areas despite these high num-
bers of bears. Instead, FWS bases its conclusion that 
the polar bear is threatened throughout its range 
on its assertion that the polar bear will be “affected” 
by habitat loss within the foreseeable future in these 
ecoregions. But being affected by projected habi- 
tat loss does not equate to being on the brink of 

 
 3 As the Final Rule explained, FWS grouped the 19 polar 
bear populations “into four physiographically different functional 
groups or ‘ecoregions’ (Figure 2) in order to forecast future polar 
bear population status on the basis of current knowledge of 
polar bear populations, their relationships to sea ice habitat, 
and predicted changes in sea ice and other environmental var-
iables.” Determination of Threatened Status for the Polar Bear 
(Ursus maritimus) Throughout Its Range (“Final Rule”), 73 Fed. 
Reg. 28212, 28217 (May 15, 2008). 
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extinction. If this standard is allowed to stand, it will 
affect the listing of innumerable species in the future. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 This matter concerns the 2008 decision of FWS 
to list the polar bear as a “threatened” species 
throughout its range, including Canada. Determina-
tion of Threatened Status for the Polar Bear (Ursus 
maritimus) Throughout Its Range (“Final Rule”), 73 
Fed. Reg. 28212 (May 15, 2008). 

 At the time of the listing decision, an estimated 
20,000 to 25,000 polar bears existed worldwide, a 
record high up from an estimated low of 8,000 to 
10,000 animals in the 1960s. 73 Fed. Reg. at 28215 
(Final Rule). Moreover, the polar bear occupied its en-
tire historic range. Id. at 28238. Polar bears are 
numerous and widespread despite a rise in global 
temperatures over the past half-century and a fluctu-
ation in the amount of summer Arctic sea ice and the 
number of ice-free days between 1979 and 2006. Id. at 
28255. 

 For management purposes, polar bears are 
grouped into 19 different populations located within 
five countries: the United States (Alaska), Canada, 
Denmark (in Greenland), Norway, and Russia. 73 
Fed. Reg. at 28212-13, 28215 (Final Rule). These 
populations are generally identified by their geo-
graphic location. Of the 19 polar bear popula- 
tions worldwide, only two are in Alaska and directly 
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subject to the ESA and the regulatory control of 
the United States, the Chuchki Sea and Southern 
Beaufort Sea populations. The majority (14 popula-
tions) are found in Canada; others are located in 
Greenland, Russia, and Norway. Id. at 28216. 

 FWS estimated in the Final Rule that two of the 
19 polar bear populations (Viscount Melville Sound 
and M’Clintock Channel) were increasing in num-
bers; six populations (Northern Beaufort Sea, South-
ern Hudson Bay, Davis Strait, Lancaster Sound, Gulf 
of Boothia, and Foxe Basin) were stable; and five 
populations (Southern Beaufort Sea, Norwegian Bay, 
Western Hudson Bay, Kane Basin, and Baffin Bay) 
were declining. It had insufficient data to identify 
trends for the remaining six populations (Barents 
Sea, Kara Sea, Laptev Sea, Chukchi Sea, Arctic 
Basin, and East Greenland). 73 Fed. Reg. at 28217 
(Final Rule). Thus, almost three-quarters of the 
populations were stable, increasing, or indeterminate 
in numbers as of the listing.  

 
A. Polar Bear Conservation in Canada and 

the Role of Regulated Sport Hunting 

 As part of its decision-making process, FWS 
evaluated the management and other conservation 
efforts of the foreign nations where polar bears 
are found. By FWS’ own account, Canada’s conserva-
tion and management efforts are both extensive and 
important to the continued survival of these popula-
tions. The Canadian government “has an ongoing 
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research program and is involved in management of 
wildlife populations shared with other jurisdictions,” 
and it “facilitate[s] and coordinate[s] management 
of polar bears” through the Federal Provincial Tech-
nical Committee and the Federal Provincial Admin-
istrative Committee. 73 Fed. Reg. at 28277 (Final 
Rule). Much of the species’ “terrestrial” habitat in 
Manitoba, Ontario, the Northwest Territories, Nunavut, 
and Yukon Territory is protected through government 
parks and reserves. Id. at 28285. 

 In Canada, population-level management and 
conservation efforts are primarily implemented by 
the Provinces, Territories, and local communities 
that share land with each polar bear stock. All 14 
Canadian polar bear populations lie within or 
are shared with the NWT [Northwest Territories] or 
Nunavut, whose regional and local governments 
provide extensive legal protections for polar bears 
and wildlife agencies overseeing management of the 
populations within their territory. 73 Fed. Reg. at 
28285-86 (Final Rule). FWS found these management 
programs “have resulted in conservation benefits for 
polar bear populations . . . [, and] these arrangements 
and provisions have operated to minimize the threats 
of overharvest to the species.” Id. at 28286. 

 Carefully regulated harvest is part of the Cana-
dian management regime: 

Polar bears are harvested in Canada by 
native residents and by sport hunters em-
ploying native guides. All human-caused 
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mortality (i.e., hunting, defense of life, and 
incidental kills) is included in a total allow-
able harvest. . . . In Nunavut and NWT, each 
community obtains an annual harvest quota 
that is based on the best available scientific 
information and monitored through distribu-
tion of harvest tags to local hunter groups, 
who work with scientists to set quotas. Na-
tive hunters may use their harvest tags to 
guide sport hunts. . . .  

The Canadian system places tight controls 
on the size and design of harvest limits and 
harvest reporting. Quotas are reduced in re-
sponse to population declines. 

Id. at 28277. In the Final Rule, FWS found that 
“Canada manages polar bears in an effective 
and sustainable manner.” Id. at 28286 (emphasis 
added). 

 Furthermore, FWS found that sport hunting 
provides “economic incentives that promote habitat 
protection and maintain sustainable harvest levels 
in Canada.” 73 Fed. Reg. at 28242 (Final Rule) (em-
phasis added). This conclusion was informed by nu-
merous comments considered by FWS, to the effect 
that “[t]ourist hunting is one of the founding pil- 
lars of Canada’s polar bear conservation program.” 
ARL124333 (April 5, 2007 comment by Conservation 
Force). Environment Canada, Nunavut, the North-
west Territories, and numerous others submitted 
material detailing the importance to Canadian man-
agement strategies of licensed, regulated tourist 
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hunting. See, e.g., ARL111126-28 (Environment 
Canada); ARL061373-81 (Nunavut); ARL059917-19 
(Northwest Territories); ARL062120 (Congressional 
Research Service report). 

 The practice is considered “conservation hunting” 
because the purpose is conservation of the polar bear. 
Canada uses licensed, regulated tourist hunting as 
part of its sustainable harvest to fund and incentivize 
many of the national and population-level conser-
vation efforts, to the point that it is an integral 
part of Canada’s overall management program. 
ARL124333 (comment by Conservation Force). Tour-
ist hunters, 90% of whom are U.S. citizens, pay from 
$30,000 to $50,000 or more per hunt, all of which goes 
directly to fund polar bear management and research 
or to the local communities as incentive for quota 
compliance and active participation in management 
efforts. ARL124334-35 (comment by Conservation 
Force); ARL124322 (comment by the Alaska Pro-
fessional Hunters Association). The “associated social 
and economic benefits to local rural communities” 
provide a powerful incentive for those communities to 
abide by conservative harvest quotas and sex ratios 
and to avoid land uses that would be detrimental 
to the species. ARL124361-62 (comment by John 
Skalski, Ph.D., professor of biological statistics at the 
University of Washington, and Joshua Millspaugh, 
Ph.D., wildlife ecology professor for the University 
of Missouri). 

 Canada’s regulated sport hunting programs also 
create direct “biological” benefits for the species, 
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improving the health and reproductive capabilities 
of the populations by ensuring that harvests focus 
on older, larger adult males. ARL124333-36 (April 5, 
2007 comment by Conservation Force). This form of 
management is particularly important in the face of 
diminishing habitat, as it “keep[s] the population 
within carrying capacity as that carrying capacity 
is falling, so that the remaining population stays 
healthier, less stressed and reproducing successfully.” 
Id. 

 
B. The ESA Listing Adversely Affects Cana-

dian Conservation Efforts 

 FWS was aware that any ESA listing of the polar 
bear would very likely harm these essential Canadian 
conservation efforts. According to Eugene Buck, who 
compiled a report on the polar bear for the Congres-
sional Research Service, “Canadian scientists and the 
Nunavut government strongly oppose the listing of 
polar bears under the Endangered Species Act, and 
the Service should not proceed in light of the nega- 
tive impacts expected to result in their conservation 
programs.” ARL062120. Similarly, the Inuit Tapiriit 
Kanatami and Inuit Circumpolar Council Canada 
expressed concern that “elevating the listing of the 
Polar Bear to Threatened will . . . have negative im-
pacts on current successful measures and on-going 
activities in the sustainable use and conservation of 
the species.” ARL124175. 



15 

 As FWS recognized, listing the polar bear as 
threatened throughout its range resulted in an im-
port ban on Canadian trophies under the Marine 
Mammal Protection Act, see 73 Fed. Reg. at 28242 
(Final Rule), and has effectively stopped U.S. hunters 
from supporting Canada’s polar bear conservation 
efforts by participating in conservation hunts. This 
results because “far fewer United States hunters will 
desire to hunt if they can’t bring their trophies home, 
and virtually all will be unwilling to pay the prevail-
ing prices.” ARL124361 (comment by Conservation 
Force). FWS was further warned that “listing under 
the ESA would decrease economic opportunities and 
incentives to local communities to conserve polar 
bears,” including the “loss of $3 million annually for 
Nunavut communities alone.” ARL124361-62. 

 FWS was well aware that the loss of the majority 
of hunters willing and able to pay up to $50,000 to 
hunt a Canadian polar bear would cripple the tourist-
hunting programs that are so vital to polar bear 
management and conservation in Canada. By under-
mining the management strategy of those who actu-
ally have responsibility for managing polar bears on a 
daily basis, listing damages the bear. Hence, Conser-
vation Force noted that upon listing the polar bear, 
tourist hunting “would become a useless tool for any 
and all listed populations.” ARL124336. 

   



16 

C. FWS’ Refusal to Consider the Effect of its 
Listing Decision 

 Despite the comments submitted and the wealth 
of information before it, FWS refused to separately 
take into account foreign conservation efforts, espe-
cially Canada’s management program. 

We acknowledge the important contribution 
to conservation from scientifically-based sus-
tainable use programs. Significant benefits 
to polar bear management in Canada have 
accrued as a result of the 1994 amendments 
to the MMPA [Marine Mammal Protection 
Act] that allow U.S. citizens who legally 
sport-harvest a polar bear from an MMPA-
approved population in Canada to bring their 
trophies back into the United States. These 
benefits include economic revenues to native 
hunters and communities; enhanced funding 
a support for research; a United States con-
servation fund derived from permit fees 
that is used primarily on the Chukchi Sea 
population; and increased local support of 
scientifically-based conservation programs. 
Without this program, there would be a loss 
of funds derived from import fees; loss of 
economic incentives that promote habitat 
protection and maintain sustainable harvest 
levels in Canada; and loss of research op-
portunities in Canada and Russia, which 
are funded through sport-hunting revenue. 
While we recognize these benefits, the 
Service must list a species when the 
best scientific and commercial infor-
mation available shows that the species 
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meets the definition of endangered or 
threatened. The effect of the listing, in 
this case an end to the import provision 
under Section 104(c)(5) of the MMPA, is 
not one of the listing factors. Further-
more, the benefits accrued to the species 
through the import program do not offset or 
reduce the overall threat to polar bears from 
loss of sea ice habitat. 

73 Fed. Reg. at 28242 (Final Rule, response to public 
comment 21) (emphasis added). FWS also took the po-
sition that “[t]he potential efficacy of a listing action 
to conserve a species cannot be considered in making 
the listing decision.” Id. at 28252 (response to public 
comment 71). 

 At every turn FWS has rejected the exhortations 
for consideration by recognized experts and those 
who live alongside the polar bear and are responsible 
for managing it. It refused to give any weight to the 
numerous substantive comments expressing concern 
that listing would adversely affect Canada’s “conser-
vation hunting” practices, which are at the core of 
its conservation leadership for three-quarters of the 
world’s polar bear population. See, e.g., ARL124976 
(Alaska’s comments), ARL061818 (comments of 
chair of the World Conservation Union/International 
Union for Conservation of Nature and Natural Re-
sources Polar Bear Specialist Group), 73 Fed. Reg. 
at 28236 (Final Rule, peer review comment 3), 
ARL062014 (Congressional Research Service report), 
ARL005922 (comments of chair of IUCN North 
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American Sustainable Use Specialist Group). In 
response, FWS simply stated that it “did not consider 
the economic impacts of listing the polar bear.” 73 
Fed. Reg. at 28252-54 (Final Rule). Nevertheless, 
FWS took its own economic concerns into account 
when deciding to list the entire species at one time, 
stating: 

A delay in proceeding would result in signifi-
cant expenditure of fiscal and other re-
sources to collect additional data and conduct 
analyses. As such, we have determined that 
proceeding with the listing of the polar bear 
[including all populations in Canada] at this 
time is a responsible use of our fiscal and 
other resources. 

12-Month Petition Finding and Proposed Rule To List 
the Polar Bear (Ursus maritimus) as Threatened 
Throughout Its Range, 72 Fed. Reg. 1064, 1096 (Jan. 
9, 2007). 

 FWS listed the polar bear as threatened without 
determining whether listing was appropriate in light 
of the resulting obstruction of Canada’s essential 
management programs and, ultimately, the net loss of 
conservation benefits for the species. 

 
D. FWS’ Rangewide Listing 

 FWS concluded that the polar bear was currently 
threatened throughout its entire range, despite ac-
knowledging that projected climate change would af-
fect polar bear populations and ecoregions differently. 
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Despite these geographically disparate impacts, FWS 
attempted to rationalize its threatened-throughout 
outcome by concluding that polar bears will be “af-
fected” throughout their range in 45 years.4 73 Fed. 
Reg. at 28249 (Final Rule); see also id. at 28248 
(“[A]lthough habitat (i.e., sea-ice) changes may occur 
at different rates, the direction of change is the 
same”). The flaws identified concerning the range-
wide listing are particularly true in regard to the 
Archipelago and Convergent Ice Ecoregions discussed 
below.  

 FWS did not explain how its determination that 
the polar bear likely will be endangered (on the brink 
of extinction) in 45 years throughout its range can 
be squared with conclusions based on the models on 
which it purports to rely. The carrying capacity 
modeling predicts that at year 45 the carrying capac-
ity for the Archipelago Ecoregion will be -3 to -14 
percent and for the Convergent Ice Ecoregion will be 
+4 to -24 percent compared to present. 73 Fed. Reg. at 
28273 (Final Rule). FWS appeared to rely on the 
trends output from the U.S. Geological Survey’s 
(USGS) uncertain and unvalidated Bayesian model-
ing (BM). ARL082453 (USGS Report); 73 Fed. Reg. at 
28273-75 (Final Rule, noting “inherent uncertainty” 

 
 4 FWS often concludes that a species is affected by threats 
but nonetheless is not threatened or endangered. See, e.g., 12-
Month Finding on a Petition to List the American Pika, 75 Fed. 
Reg. 6438, 6462-63 (Feb. 9, 2010) (19-page discussion of threats, 
including climate change, but concluding listing not warranted). 
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in the BM, which is “a first-generation prototype . . . 
that would benefit from additional development”). 
According to the USGS, one conclusion suggested by 
this modeling, which contains “inherent uncertainty,” 
is that 6,600 to 8,300 polar bears would likely exist 
in 45 years and be relatively concentrated in the 
Archipelago Ecoregion. ARL082453, ARL082478-
082480 (USGS Report) (“[O]ur results suggest that 
a core of polar bear habitat and some number of po- 
lar bears is likely to persist in and around the Archi-
pelago Ecoregion at least into midcentury”). These 
projections are unreliable and speculative, but FWS 
relied on them to some degree even though FWS 
ultimately concluded that the polar bear is threat-
ened solely because of a declining trend in habitat. 
Moreover, FWS failed to address the USGS’ conclu-
sion, reconcile it with the FWS’ determination that 
the species will likely be endangered throughout its 
range in 45 years, or explain how a species could be 
endangered (i.e., on the brink of extinction) in a por-
tion of its range despite substantial persisting (or 
improving) habitat and population numbers in that 
portion at the end of the established foreseeable 
future.  

 
E. Procedural History 

 Conservation Force, Safari Club International, 
the Congress of Racial Equality, along with the State 
of Alaska and various other organizations and indi-
viduals, filed five lawsuits challenging the Final Rule. 
These cases were ultimately consolidated in the U.S. 
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District Court for the District of Columbia as In re 
Polar Bear Endangered Species Act Listing and §4(d) 
Rule Litigation (D.D.C. No. 08-mc-0764; MDL No. 
1993). These plaintiffs claimed that the polar bear 
should not have been listed at all or, in the alter-
native, should not have been listed throughout its 
range. In a June 30, 2011 Memorandum Opinion, the 
district court granted the Federal Defendants’ cross-
motion for summary judgment, upholding the Final 
Rule. In re Polar Bear Endangered Species Act Listing 
and §4(d) Rule Litigation, 794 F. Supp. 2d 65 (D.D.C. 
2011). 

 Petitioners and other similarly aligned plaintiffs 
appealed the District Court’s dismissal to the U.S. 
Court of Appeals for District of Columbia Circuit, and 
the court of appeals affirmed the district court’s 
judgment. Safari Club Int’l v. Salazar (In re Polar 
Bear Endangered Species Act Listing & Section 4(d) 
Rule Litig. – MDL No. 1993), 709 F.3d 1 (D.C. Cir. 
2013). On April 29, 2013, the D.C. Circuit denied 
rehearing and rehearing en banc without written 
reasons. 

---------------------------------  --------------------------------- 
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REASONS FOR GRANTING THE PETITION 

I. Certiorari should be granted to determine 
whether the mandatory “taking into ac-
count” provision in ESA Section 4(b) is a 
safeguard against listing decisions that 
impede conservation of foreign species 

A. This novel question of statutory inter-
pretation should be settled before 
FWS can impede the conservation of 
other foreign species through its per-
verse application of the ESA 

 This case raises an important legal question of 
first impression: does Section 4(b) of the ESA, 16 
U.S.C. §1533(b)(1)(A), require FWS to consider the 
effects of its listing actions on foreign conservation 
efforts as an independent factor in listing decisions? 
FWS answered this question by completely disregard-
ing an important procedural and substantive safe-
guard against listing actions that will ultimately be 
to the listed species’ detriment. Against the most 
fundamental policies and purposes of the ESA, FWS 
assumed that it cannot consider negative effects of 
listing on foreign conservation efforts and, therefore, 
cannot avoid listing a species even when listing will 
deprive the species of greater, essential conservation 
benefits than it can substitute. Supreme Court review 
is needed to settle this question before FWS’ perverse 
new approach retards the conservation of other for-
eign species. 



23 

 FWS listed the polar bear as threatened despite 
the objections of Canada and FWS’ own recognition 
that listing would negatively impact necessary Cana-
dian conservation efforts. In fact, FWS expressly re-
fused to consider the loss of conservation benefits as a 
potential reason not to list the bear. This irrational 
approach to listing foreign species seriously under-
mines conservation of the polar bear and will ulti-
mately lead FWS to do the same to other foreign 
species. Absent this Court’s intervention, FWS will 
continue making listing determinations without re-
gard for the consequences to foreign conservation ef-
forts or the overall benefit of the species. With each 
listing decision on foreign species, FWS will risk 
another counter-intuitive result that thwarts the fun-
damental purposes of the ESA by unwittingly and ir-
rationally impeding conservation of a foreign species.5 

 The risk of future ESA listings negatively im-
pacting other foreign species is substantial. “Ap-
proximately 40 percent of all species listed under the 
ESA are foreign species whose natural range occurs 

 
 5 FWS reaffirmed its position in a decision to downlist the 
Canadian wood bison from “endangered” to “threatened,” stating 
the agency “cannot and did not base the decision to reclassify 
the wood bison under the Act on the efficacy of this action to 
conserve the species,” and that it could not consider “regulated 
hunting[, which] is an important component of Canada’s recov-
ery plan for the species,” separate from its “evaluation of the 
factors affecting the species under section 4(a)(1) of the Act.” 
Reclassifying the Wood Bison Under the Endangered Species Act 
as Threatened Throughout Its Range, 77 Fed. Reg. 26191, 26196-
97 (May 3, 2012). 
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outside the United States,” and FWS is well aware 
that for foreign species, “listing under the ESA may 
provide few, if any, additional benefits and may 
complicate the implementation of conservation ini-
tiatives under other international authorities.” Draft 
Policy for Enhancement-of-Survival Permits for For-
eign Species Listed Under the Endangered Species 
Act, 68 Fed. Reg. 49512, 49512-13 (Aug. 18, 2003). 
Indeed, “most of the key conservation provisions of 
the ESA do not apply to foreign species.” Id. “Even 
the fundamental conservation tool of prohibition of 
take . . . is limited to actions taken within the United 
States, the territorial seas of the United States, or on 
the high seas.” Id. at 49513. Ultimately, “the United 
States’s [sic] ability to influence foreign species con-
servation” is of a “limited, ancillary nature.” Id. 

 However, foreign species listed under the ESA 
are subject to significant restrictions regarding their 
import into the United States, and these restrictions 
can hinder the ability of range nations to successfully 
implement conservation programs. Canada’s polar 
bear management programs are a prime example. 
FWS itself acknowledged that listing will effectively 
end the participation of U.S. hunters in Canadian 
polar bear hunting programs and, therefore, cause 
“a loss of funds derived from import fees; loss of eco-
nomic incentives that promote habitat protection 
and maintain sustainable harvest levels in Canada; 
and loss of research opportunities in Canada and 
Russia, which are funded through sport-hunting 
revenue.” 73 Fed. Reg. at 28242 (Final Rule) (empha-
sis added). 
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 Sustainable use, in the form of “conservation 
hunting,” is well-recognized as one of the most im-
portant conservation tools for many species because it 
makes the species valuable, in an immediate way, to 
local people who are ultimately responsible for pro-
tecting and conserving it. The U.S. market is vitally 
important to giving these species the value needed to 
best protect them. When ESA listing imposes import 
restrictions that effectively cut off sustainable use 
programs from the U.S. market, listing can cripple 
the conservation efforts of range nations. 

 
B. FWS’ unexplained refusal to consider 

the effect of listing on foreign conserva-
tion efforts violates the ESA and APA 

 At the heart of this issue is a fundamental dis-
agreement over FWS’ role in listing a foreign species 
as threatened or endangered. When deciding whether 
to list the polar bear, the ESA required FWS to con-
sider the effects of listing on Canada’s conservation 
practices, and those practices’ effects on species con-
servation, as an independent factor. FWS has consis-
tently taken the position that the ESA did not permit 
it to take into account the effect of the listing action 
on foreign conservation efforts, and that its consider-
ation of Canada’s conservation program was narrowly 
limited to the program’s effect on the identified threat 
to the species. FA Br. at 51-57, Dkt. 1393079 (Court of 
Appeals). In other words, FWS has assumed that 
listing a foreign species is a purely academic exer- 
cise in which the agency matches the status of the 
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species with the most appropriate definitional cate-
gory: threatened, endangered, or neither. But compar-
ing the status of a foreign species to the statutory 
definitions is only one aspect of the listing decision. 
FWS must also determine whether listing is appro-
priate in light of the net impact of listing on the 
overall conservation of the species, particularly con-
servation efforts of foreign nations, as provided in 
16 U.S.C. §1533(b). 

 The limited role presumed by FWS might be suf-
ficient if ESA listing necessarily benefitted every 
species meeting the definitions of threatened or en-
dangered. But for foreign species, at least, this is 
certainly not the case. Hence, it is absurd to assume 
the ESA requires FWS to impose the legal conse-
quences of ESA listing on a species that will suffer a 
net loss of conservation benefits from the listing. The 
most basic purpose of the ESA is ensuring the contin-
ued survival of fish and wildlife, but FWS has as-
sumed the ESA does not allow it to avoid listing 
actions that will make the species less likely to sur-
vive. 

 In fact, the ESA avoids this absurd result by re-
quiring that FWS “take into account” foreign conser-
vation efforts before determining whether a species 
meets the ESA’s definitions of threatened or endan-
gered. 16 U.S.C. §1533(b)(1)(A) (FWS “shall make 
[listing] determinations required by subsection (a)(1) 
of this section solely on the basis of the best scientific 
and commercial data available to him . . . after tak-
ing into account those [conservation] efforts, if any, 
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being made by any State or foreign nation”) (empha-
sis added). This “taking into account” provision 
creates a distinct obligation FWS must fulfill prior 
to evaluating the five listing factors identified in 
16 U.S.C. §1533(a). If §1533(b) merely required FWS 
to include foreign nation and state conservation 
efforts in the evaluation of §1533(a) listing factors, 
the entire provision would be superfluous. Moskal v. 
United States, 498 U.S. 103, 109 (1990) (one must 
“give effect, if possible, to every clause and word of 
a statute”). Listing factor (D) in 16 U.S.C. §1533(a) 
already requires FWS to consider the existence and 
efficacy of foreign programs in determining the status 
of the species. 16 U.S.C. §1533(a)(1)(D). 

 Further, the ESA’s legislative history makes clear 
that Congress intended FWS to consider the potential 
detrimental impacts of listing on foreign conservation 
efforts: 

The section requires the Secretary to give 
full consideration to efforts being currently 
made by any foreign country to protect fish 
or wildlife species within that country, in 
making a determination as to whether or not 
those species are endangered or threatened. 
There is provided ample authority and direc-
tion to the Secretary to consider the efforts of 
such countries in encouraging the mainte-
nance of stocks of animals for purposes such 
as trophy hunting.  

H. R. Rep. No. 93-412, at 11 (1973). Furthermore, a Sen-
ate committee report on the 1983 ESA amendments 
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explained that the impact of ESA restrictions on 
foreign conservation efforts is a legitimate considera-
tion in listing decisions and specifically instructed 
FWS to consider whether “sport hunting in such 
country will assist in the conservation of a listed 
species.” S. Rep. No. 97-418, at 16 (1982). “The ju-
diciary . . . must reject administrative constructions 
which are contrary to clear congressional intent.” 
Chevron, U.S.A., Inc. v. NRDC, Inc., 467 U.S. 837, 
843 n.9 (1984). Accordingly, the statutory text and the 
legislative history indicate Congress’ intent that, 
when making listing decisions for foreign species, 
FWS consider the effect of listing on foreign conser-
vation efforts separately from its evaluation of the 
five factors in 16 U.S.C. §1533(a)(1). 

 Consistent with Congress’ intent, FWS has pre-
viously cited the effect of listing on foreign conserva-
tion efforts as support for listing decisions. See 
Threatened Status for the Leopard in Southern Africa, 
47 Fed. Reg. 4204, 4208 (Jan. 28, 1982) (downlisting 
African leopard population segment to permit impor-
tation of legally-taken sport-hunted trophies to “ben-
efit the species” and “assist in their conservation”); 
Retention of Threatened Status for the Continental 
Population of the African Elephant, 57 Fed. Reg. 
35473, 35484 (Aug. 10, 1992) (declining to list African 
elephant as endangered in part because the success-
ful conservation by range nations “requires that 
sufficient returns be realized from the sustainable 
utilization of wildlife [through tourist hunting] so 
that wildlife conservation is easily perceived as an 



29 

important land use”); Addition of Argali to List of 
Endangered and Threatened Wildlife, 57 Fed. Reg. 
28014 (June 23, 1992) (deciding to list certain popula-
tions of argali as threatened rather than endangered 
to avoid mandatory import ban on trophies from 
conservation hunting programs). Contrary to FWS’ 
past practice of considering the effect of listing on 
foreign conservation efforts, the agency’s new, limited 
approach to listing irrationally refuses to consider 
this important aspect of the problem, despite a clear 
statutory mandate. 

 Taking into account the effects on foreign conser-
vation efforts is an important corollary to the biologi-
cal question of whether a species is “threatened,” 
because interference with successful efforts may 
harm a species, outweighing any potentially positive 
impacts of listing and thwarting the very purpose of 
the ESA. FWS acknowledged that listing would 
impede Canadian conservation practices and result in 
a loss of benefits to the species. It even admitted that 
listing will not “directly and effectively address the 
rangewide loss of sea ice habitat within the foresee-
able future.” 73 Fed. Reg. at 28302 (Final Rule). FWS 
should have weighed the negative and positive im-
pacts of listing on polar bear conservation and ana-
lyzed whether listing was appropriate in light of its 
overall effect on the species. Instead, FWS avoided 
this important analysis by taking a new, unexplained 
position that it cannot consider foreign conservation 
efforts outside the context of the factors in 16 U.S.C. 
§1533(a)(1). In further violation of the APA and ESA, 
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FWS failed to state any rational basis for its decision 
on this “important aspect of the problem.” Motor 
Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43 (1983); 5 U.S.C. §§553(c), 706(2)(A), 
706(2)(D); 16 U.S.C. §1533(b)(8) (in listing rule, FWS 
required to “show the relationship of such data to 
such regulation”). 

 FWS’ refusal to meaningfully take the acknowl-
edged benefits of Canada’s conservation practices into 
account is a violation of the ESA and APA that will 
have far-reaching consequences for the conservation 
of foreign species. 

 
II. Certiorari should be granted to determine 

whether a species may be listed as “threat-
ened” under the endangered species act 
based solely on a general trend in habitat 
loss 

 For the first time in the forty year history of the 
Endangered Species Act, a Circuit Court has author-
ized the listing of an entire species as “threatened” 
based entirely on a projected decline in habitat with-
out any observable decline in population or a deter-
mination as to when the species may no longer be 
viable (i.e., on the brink of extinction). The effect of 
this unprecedented ruling is to broaden the scope 
of an already onerous Act to cover any species with 
a diminishing habitat (i.e., potentially all species). 
Therefore, this case raises an important federal ques-
tion that should be resolved by this Court. 
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 Under 16 U.S.C. §1533(a)(1), the Fish and Wild-
life Service must list a species as “threatened” 
based on a consideration of certain factors, including 
threats to habitat. A “threatened” species is “any spe-
cies which is likely to become an endangered species 
[i.e. on the brink of extinction] within the foreseeable 
future throughout all or a significant portion of 
its range.”6 16 U.S.C. §1532(20). By their terms, the 
statutory elements “likely,” “endangered,” and “fore-
seeable,” necessarily require FWS to determine when 
it is probable that a species will no longer have a 
viable population (or be on the brink of extinction) due 
to the identified threats. But here, FWS made no such 
determination. 

 Without demonstrating any observable decline in 
the overall polar bear population, which is the high-
est in recorded history, 73 Fed. Reg. at 28215 (Final 
Rule), or reduction in its world-wide historic range, 
which the polar bear currently occupies, Id. at 28238, 
and without relying on any particular forecast as to 
population numbers or timing, FWS listed the entire 
world-wide polar bear population as a threatened 
species based solely on the agency’s conclusion that a 
downward trend in habitat may adversely affect polar 
bear populations sometime in the future. This is not 
enough. An unspecified potential adverse effect on 

 
 6 As noted above, FWS established that “endangered” means 
“currently on the brink of extinction.” App. 79 (District Court 
Memorandum Opinion). 
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polar bear populations does not satisfy the statutory 
definition of “threatened.” 

 As previously noted, a threatened species in-
cludes specified elements and is defined as one that is 
“likely” to be on the “brink of extinction” within a 
“foreseeable” timeframe. 16 U.S.C. §1532(20). Each 
element of the definition must be satisfied. But a 
trend alone, on which FWS relies, divorced from 
population numbers and timing, says nothing about 
likelihood, viable populations, or foreseeability and 
cannot logically or legally form the basis for listing a 
species as “threatened.” Even under a worse-case 
scenario, where population numbers exceed historic 
lows, FWS never explained why the polar bear is 
deemed threatened now within the statutory defini-
tion. 

 Nor did the court below require FWS to do so. 
Instead, the court disregarded the statutory defini-
tion of “threatened” and upheld the listing by citing 
the agency’s findings that: (1) “the loss of sea ice 
harms the polar bear;” (2) “demographic trends” and 
expert forecasts predict negligible reproduction levels 
“soon” for 1 of 19 populations; and (3) “climatologists 
anticipate that climatic changes will eventually affect 
all Arctic sea ice, causing FWS to predict ‘reduced 
numbers and reduced distribution of polar bears 
range-wide.” App. 20-21 (emphasis added). But the 
court missed the crucial point. At most, these find- 
ings establish a downward trend in habitat and an 
ongoing threat. They do not, and cannot, establish 
when the entire polar bear population, or even a 
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significant portion, will likely be “on the brink of 
extinction,” as the statute requires. 

 Although FWS cited several models forecasting 
habitat and population declines, FWS never settled 
on any particular forecast, ostensibly because the 
models differed widely in their reliability and predic-
tions. Instead, FWS chose to rest its designation of 
the polar bear as a threatened species on a declining 
trend in habitat. But this left the agency unable to 
answer the determinative question posed by the 
statute – when will the polar bear be “on the brink of 
extinction?” In the Final Rule, FWS did not answer 
that question. Nor did the court below. 

 In effect, therefore, the decision below authorizes 
a rule of law that allows FWS to list a viable species, 
as threatened, based only on a general trend in 
habitat loss. Because nearly all species are experienc-
ing habitat loss, due to natural or man-made factors, 
this rule would unduly and unreasonably broaden 
the scope of the ESA. The decision below constitutes 
a gross misinterpretation of the Act and raises a 
question of exceptional importance that necessitates 
further review. This Court should therefore grant 
certiorari to determine whether a species may be 
listed as threatened under the ESA based solely on a 
declining trend in habitat unmoored from timing and 
population numbers. 
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III. Listing a species as threatened through-
out its range despite projected large num-
bers of the species existing at the end of 
the foreseeable future expands the reach 
of the ESA in a way that will affect innu-
merable future listing decisions  

 FWS listed the polar bear as threatened through-
out its range. 73 Fed. Reg. at 28248, 28303 (Final 
Rule). FWS can only make this finding by concluding 
that, despite a currently healthy world-wide polar 
bear population, the species would likely become an 
endangered species (which FWS has defined as on the 
brink of extinction) in every portion of its five-nation 
range within the 45-year foreseeable future. By def-
inition, a threatened species is one that is not cur-
rently “endangered” but is likely to become so within 
the “foreseeable future.” See 16 U.S.C. §1532(20). 
Acknowledging that the science projected the impacts 
of climate change would affect different populations 
of polar bears differently and that large numbers of 
polar bears will continue to exist in some areas, FWS 
based its threatened finding on the conclusion that 
the less-impacted populations would be adversely 
“affected” within the foreseeable future. 73 Fed. Reg. 
at 28276 (Final Rule). 

 As explained above, FWS did not justify its 
threatened finding for any of the species’ populations 
or ecoregions, but the agency’s “affected” finding was 
particularly inadequate for the polar bear populations 
in two ecoregions, the Archipelago and Convergent 
Ice. The science, overly speculative as it is, projects 
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large numbers of polar bears will continue to exist in 
one or both of those ecoregions at the end of the 
foreseeable future. FWS never made a finding that 
the polar bears in these two ecoregions would likely 
be on the brink of extinction at the end of the foresee-
able future. Instead, FWS only found that they would 
be “affected.” If upheld, this listing decision will force 
FWS to list as threatened innumerable species for 
which FWS can find that climate change and other 
threats will adversely affect the species, without ever 
making a finding that the species will likely be on the 
brink of extinction within the chosen foreseeable 
future. 

 The facts and standards under which FWS can 
list currently healthy wildlife species as threatened 
based on predictions of adverse impacts from climate 
change far into the future (in the case of the polar 
bear, 45 years) has become exceptionally important. 
FWS will be faced with an ever-increasing number of 
decisions about whether a particular species, which 
currently is not at risk of extinction, will become so 
sometime in the future. Where, as here, the foresee-
able future extends out several decades, it is critical 
that FWS and courts ensure that FWS has affirma-
tively determined that the species will be on the 
brink of extinction throughout its range within the 
foreseeable future.7 If not, FWS will be required to list 

 
 7 FWS itself has acknowledged that a species that will not 
be in danger of extinction until “some point beyond the foresee-
able future does not meet the definition of either an endangered 

(Continued on following page) 
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innumerable species based on the same standard it 
applied in the polar bear listing. FWS’ limited re-
sources to recover the species it has listed will be 
misapplied to species that do not warrant listing 
under the ESA. Listing, in and of itself, will do little 
to recover the species, and for many species, like the 
polar bear, listing could actually interfere with and 
undermine the conservation efforts being carried out 
by foreign governments, individual states, and pri-
vate groups and citizens. 

 The modeling and conclusions from that model-
ing found in the administrative record do not sup- 
port FWS’ finding that the polar bear is threatened 
throughout its range and set a troubling precedent as 
a basis for listing a species. Specifically, the “Carrying 
Capacity” modeling reveals that at year 45 the carry-
ing capacity (the ability of the habitat to support a 
certain number of the species) for the Archipelago 
Ecoregion is predicted to be -3 to -14 percent and for 
the Convergent Ice Ecoregion to be +4 to -24 percent 
compared to present. 73 Fed. Reg. at 28273 (Final 
Rule). This does not suggest a species on the brink of 
extinction and FWS never explained how a relatively 
minor decrease in habitat would put a worldwide 
population of polar bears on the brink of extinction. 
FWS also relied on the trends output from the un-
certain “Bayesian” modeling performed by the U.S. 

 
species or a threatened species.” Proposed Rule to List Lesser 
Prairie-Chicken, 77 Fed. Reg. 73828, 73884, col. 1-2 (Dec. 11, 
2012).  
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Geological Survey (USGS). The overall conclusion of 
the USGS, based on what their modeling suggested, 
is that if particular sea ice future scenarios occur, 
one-third of the polar bears will persist in 45 years. 
See ARL161313 (USGS Report); 73 Fed. Reg. at 
28274 (Final Rule). This conclusion predicts 6,300 to 
8,300 polar bears in the world in 45 years, based on 
the current population number. 73 Fed. Reg. at 28215 
(Final Rule). Those bears would likely be concen-
trated (relatively speaking) in the Canadian Archi-
pelago. ARL161338-40 (USGS Report) (“[O]ur results 
suggest that a core of polar bear habitat and some 
number of polar bears is likely to persist in and 
around the Archipelago Ecoregion at least into mid-
century.”). The modeling was the primary attempt by 
FWS to understand, in terms of population and 
habitat, the actual effects of predicted sea ice reduc-
tions on the polar bear. The finding that the polar 
bear is threatened throughout its range, despite the 
projected persistence of large populations in certain 
regions, will lead to numerous unwarranted listings.8  

 
 8 Petitioners are not suggesting that the USGS’s projection 
about polar bear numbers in 45 years is valid or conclusive, and 
FWS itself admits this modeling is unreliable. 73 Fed. Reg. at 
28274 (Final Rule). The Petitioners contested the validity of that 
modeling throughout this litigation. But because FWS purports 
to rely on the general trends and conclusions suggested by the 
modeling, FWS must explain how these data and conclusions 
are consistent with its determination that the polar bear is 
threatened throughout its range, but failed to do so. 
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 Particular to the polar bear listing, FWS’ “threatened-
throughout” conclusion is critical. If that conclusion is 
wrong, FWS must analyze whether the portion of the 
species’ range in which it is threatened is “significant” 
such to warrant listing the species throughout its 
range. See 16 U.S.C. §1533(20). Since the listing of 
the polar bear, FWS has adopted a new interpretation 
of “significant portion of range.” “Under the proposed 
policy, a portion of the range of any given species 
would be defined as ‘significant’ if its contribution 
to the viability of the species is so important 
that, without that portion, the species would be in 
danger of extinction.” http://www.fws.gov/endangered/ 
improving_=ESA/spr.html. “Until the policy is final, 
the Services . . . will consider the interpretations 
and principles in this proposed policy as nonbind- 
ing guidance in making individual listing determi-
nations.” Id.; see, e.g., 12-Month Finding Regarding 
Four Subspecies of Great Basin Butterflies, 77 Fed. 
Reg. 54294, 54307 (Sept. 4, 2012) (applying proposed 
policy). Thus, if FWS erred in concluding that the 
polar bear is threatened throughout its entire range, 
a remand is necessary so FWS can conduct a new 
analysis of whether the polar bear is threatened in a 
significant portion of its range. 

 If the Court of Appeals’ decision stands, FWS will 
be required to list species, and impose all the burdens 
of the ESA, based on a conclusion that conditions far 
into the future are predicted to adversely affect a 
species, without ever determining that the species 
will become endangered – on the brink of extinction – 
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within that future period. And FWS will be able to do 
so despite record evidence of large numbers of the 
species still existing at the end of the established 
foreseeable future. As these issues are unsettled and 
FWS likely will be faced with numerous such deci-
sions in the future, this Court should settle these 
important questions of federal law. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 FWS found that listing the polar bear as a 
“threatened” species would significantly harm Cana-
dian polar bear conservation efforts and was pre-
sented with substantial information that listing the 
species would have a negative net effect on its con-
servation. By refusing to consider these essential 
factors as reasons not to list the polar bear through-
out its range, FWS has abandoned the fundamental 
purpose of the ESA and attempted to wipe its hands 
of any responsibility to make listing decisions in the 
best interest of foreign species. Moreover, FWS listed 
a thriving species as “threatened” based on a declin-
ing trend in habitat alone without determining when 
the species will be “on the brink of extinction” and 
without an explanation as to why surviving popula-
tions would not suffice to protect the species from 
extinction, as the ESA requires. Review on certiorari 
is therefore needed to settle these novel legal ques-
tions and prevent the perverse results in this case 
from recurring in future listing decisions. 
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 For these reasons, Petitioners respectfully re-
quest that this Court grant the petition for writ of 
certiorari. 
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AND SECTION 4(d) RULE LITIGATION – MDL NO. 1993, 

SAFARI CLUB INTERNATIONAL, ET AL., 
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CENTER FOR BIOLOGICAL DIVERSITY, ET AL., 
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 Murray D. Feldman argued the cause for appel-
lants. With him on the briefs were Bradley E. Meyen, 
Assistant Attorney General, Office of the Attorney 
General for the State of Alaska, John J. Jackson III, 
Douglas S. Burdin, Anna M. Seidman, M. Reed Hop-
per, Theodore Hadzi-Antich, Damien S. Schiff, Marcy 



App. 2 

G. Glenn, and Christina F. Gomez. Craig D. Galli 
entered an appearance. 

 Murray D. Feldman and Bradley E. Meyen were 
on the brief for appellant State of Alaska. 

 Steven J. Lechner was on the brief for amicus 
curiae Mountain States Legal Foundation in support 
of joint appellants. 

 Katherine W. Hazard, Attorney, U.S. Department 
of Justice, argued the cause for appellees. With her on 
the brief were Meredith Flax and David C. Shilton, 
Attorneys. 

 Rebecca J. Riley, Brendan Cummings, Kassia 
Siegel, Jason Rylander, and Howard M. Crystal were 
on the brief for intervenor-appellees Center for Bio-
logical Diversity, et al. Eric R. Glitzenstein and 
Benjamin H. Longstreth entered appearances. 

 Before: GARLAND, Chief Judge, BROWN, Circuit 
Judge, and EDWARDS, Senior Circuit Judge. 

 EDWARDS, Senior Circuit Judge: In 2005, the 
Center for Biological Diversity petitioned the Secre-
tary of the Interior and the Fish and Wildlife Service 
(“FWS” or “agency”) to list the polar bear under the 
Endangered Species Act (“ESA” or “Act”). When a 
species such as the polar bear is listed as either 
“threatened” or “endangered” under the Act, it is then 
subject to a host of protective measures designed to 
conserve the species. After a three-year rulemaking 
process, FWS found that, due to the effects of global 
climate change, the polar bear is likely to become an 
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endangered species and face the threat of extinction 
within the foreseeable future. See generally Determi-
nation of Threatened Status for the Polar Bear 
(Ursus maritimus) Throughout Its Range (“Listing 
Rule”), 73 Fed. Reg. 28,212 (May 15, 2008). The 
agency thus concluded that the polar bear should be 
listed as a threatened species. Id. 

 A number of industry groups, environmental 
organizations, and states challenged the Listing Rule 
as either overly restrictive or insufficiently protective 
of the polar bear. These challenges were consolidated 
as a Multidistrict Litigation case in the U.S. District 
Court for the District of Columbia. After a hearing on 
the parties’ submissions, the District Court granted 
summary judgment to FWS and rejected all challeng-
es to the Listing Rule. See generally In re Polar Bear 
Endangered Species Act Listing and § 4(d) Rule 
Litigation, 794 F. Supp. 2d 65 (D.D.C. 2011). Joint 
Appellants filed a timely appeal to contest the Dis-
trict Court’s judgment. They contend that the Listing 
Rule is arbitrary and capricious under the Adminis-
trative Procedure Act (“APA”), 5 U.S.C. § 706(2)(A), 
and that FWS’s action should be reversed because of 
a series of deficiencies in the rulemaking process and 
the Listing Rule itself. 

 The appellate court’s task in a case such as this 
is a “narrow” one. Motor Vehicle Mfrs. Ass’n of U.S., 
Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 
(1983). Our principal responsibility here is to deter-
mine, in light of the record considered by the agency, 
whether the Listing Rule is a product of reasoned 
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decisionmaking. It is significant that Appellants have 
neither pointed to mistakes in the agency’s reasoning 
nor adduced any data or studies that the agency 
overlooked. In addition, Appellants challenge neither 
the agency’s findings on climate science nor on polar 
bear biology. Rather, the principal claim advanced by 
Appellants is that FWS misinterpreted and misap-
plied the record before it. We disagree. 

 In rejecting this appeal, we are guided by the 
Supreme Court’s admonition that “a court is not to 
substitute its judgment for that of the agency,” id., 
particularly in cases where the issues “require[ ]  a 
high level of technical expertise,” Marsh v. Or. Natu-
ral Res. Council, 490 U.S. 360, 377 (1989). Given 
these considerations and the evident thoroughness 
and care of FWS’s explanation for its decision, we can 
only conclude, as did the District Court, that Appel-
lants’ challenges “amount to nothing more than 
competing views about policy and science.” In re Polar 
Bear, 794 F. Supp. 2d at 69. Accordingly, we affirm the 
judgment of the District Court. 

 
I. Background 

 The District Court’s opinion contains an exten-
sive summary of the factual and procedural record, 
see id. at 71-79, so it is unnecessary for us to recite all 
of that information here. Instead, we offer the follow-
ing background statement for convenience and clari-
ty. 

 



App. 5 

A. The Endangered Species Act 

 Congress passed the ESA in 1973 “to provide a 
means whereby the ecosystems upon which endan-
gered species and threatened species depend may be 
conserved, [and] to provide a program for the conser-
vation of such endangered species and threatened 
species.” 16 U.S.C. § 1531(b). “The term ‘endangered 
species’ means any species which is in danger of 
extinction throughout all or a significant portion of its 
range. . . .” Id. § 1532(6). “The term ‘threatened 
species’ means any species which is likely to become 
an endangered species within the foreseeable future 
throughout all or a significant portion of its range.” 
Id. § 1532(20). The Secretaries of Interior and Com-
merce are obligated to publish and maintain a list of 
all species determined to be endangered or threat-
ened. Id. § 1533(c)(1). The Secretaries have delegated 
this authority to FWS and the National Marine 
Fisheries Service, depending on the species at issue. 
50 C.F.R. § 402.01(b). 

 The ESA empowers an “interested person” to 
petition the appropriate agency for the listing of any 
species. 16 U.S.C. § 1533(b)(3)(A). Upon receiving 
such a petition, the agency “determine[s] whether 
[the] species is an endangered species or a threatened 
species because of any of the following factors: (A) the 
present or threatened destruction, modification, or 
curtailment of its habitat or range; (B) overutilization 
for commercial, recreational, scientific, or educational 
purposes; (C) disease or predation; (D) the inadequa-
cy of existing regulatory mechanisms; or (E) other 
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natural or manmade factors affecting its continued 
existence.” Id. § 1533(a)(1) (emphasis added). The 
agency makes a listing determination “solely on the 
basis of the best scientific and commercial data 
available . . . after conducting a review of the status 
of the species and after taking into account those 
efforts, if any, being made by any State or foreign 
nation . . . to protect such species.” Id. § 1533(b)(1)(A). 

 
B. The Listing Rule 

 On February 16, 2005, the Center for Biological 
Diversity petitioned the Secretary of the Interior to 
list the polar bear as threatened under the ESA 
because of the effects of global climate change on 
polar bear habitat. In re Polar Bear, 794 F. Supp. 2d 
at 72. On December 21, 2006, following peer review 
and multiple opportunities for public comment, FWS 
completed a 262-page Status Review. See generally 
SCOTT SCHLIEBE ET AL., RANGE-WIDE STATUS REVIEW OF 
THE POLAR BEAR (URSUS MARITIMIS) (Dec. 21, 2006). 
(The Status Review is posted on FWS’s website at 
http://www.fws.gov/.) Shortly thereafter, on January 
9, 2007, FWS published a proposed rule to list the 
species as threatened; this action triggered a 90-day 
public comment period. See generally 12-Month 
Petition Finding and Proposed Rule to List the Polar 
Bear (Ursus maritimus) as Threatened Throughout 
Its Range, 72 Fed. Reg. 1064 (Jan. 9, 2007). 

 During the course of the rulemaking process, 
FWS sought the assistance of the U.S. Geological 
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Survey (“USGS”) in “collecting and analyzing scien-
tific data and developing models and interpretations 
that would enhance the base of scientific data for 
[FWS’s] use in developing the final decision.” Listing 
Rule, 73 Fed. Reg. at 28,235. USGS produced “nine 
scientific reports that analyze and integrate a series 
of studies on polar bear population dynamics, range-
wide habitat use, and changing sea ice conditions in 
the Arctic.” Id. These reports were also subject to 
public comment. 

 FWS published the final Listing Rule on May 15, 
2008. The Listing Rule concludes that “the polar bear 
is likely to become an endangered species within the 
foreseeable future throughout all of its range” and 
should therefore be listed as threatened. Id. at 
28,212. 

 The Listing Rule explains in detail the taxonomy, 
evolution, and population of the species. Some of the 
principal findings are as follows: 

  Polar bears evolved in sea ice habitats 
and as a result are evolutionarily adapted to 
this habitat. 

 * * * *   

  Over most of their range, polar bears 
remain on the sea ice year-round or spend 
only short periods on land. However, some 
polar bear populations occur in seasonally 
ice-free environs and use land habitats for 
varying portions of the year. 

 * * * *   
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  Although polar bears are generally lim-
ited to areas where the sea is ice-covered for 
much of the year, they are not evenly dis-
tributed throughout their range on sea ice. 
They show a preference for certain sea ice 
characteristics, concentrations, and specific 
sea ice features. Sea-ice habitat quality var-
ies temporally as well as geographically. 
Polar bears show a preference for sea ice lo-
cated over and near the continental shelf, 
likely due to higher biological productivity in 
these areas and greater accessibility to prey 
in near-shore shear zones and polynyas (are-
as of open sea surrounded by ice) compared 
to deep-water regions in the central polar 
basin. Bears are most abundant near the 
shore in shallow-water areas, and also in 
other areas where currents and ocean 
upwelling increase marine productivity and 
serve to keep the ice cover from becoming too 
consolidated in winter. 

 * * * *   

  Polar bears are distributed throughout 
the ice-covered waters of the circumpolar 
Arctic, and rely on sea ice as their primary 
habitat. Polar bears depend on sea ice for a 
number of purposes, including as a platform 
from which to hunt and feed upon seals; as 
habitat on which to seek mates and breed; as 
a platform to move to terrestrial maternity 
denning areas, and sometimes for maternity 
denning; and as a substrate on which to 
make long-distance movements. 
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 * * * *   

  The total number of polar bears world-
wide is estimated to be 20,000-25,000. Polar 
bears are not evenly distributed throughout 
the Arctic, nor do they comprise a single no-
madic cosmopolitan population, but rather 
occur in 19 relatively discrete populations. 
The use of the term “relatively discrete popu-
lation” in this context is not intended to 
equate to the Act’s term “distinct population 
segments.” Boundaries of the 19 polar bear 
populations have evolved over time and are 
based on intensive study of movement pat-
terns, tag returns from harvested animals, 
and, to a lesser degree, genetic analysis. 
The scientific studies regarding population 
bounds began in the early 1970s and contin-
ue today. [The Listing Rule adopts] the use of 
the term “population” to describe polar bear 
management units consistent with their des-
ignation by the World Conservation Union-
International Union for Conservation of  
Nature and Natural Resources (IUCN), Spe-
cies Survival Commission (SSC) Polar Bear 
Specialist Group (PBSG) with information 
available as of October 2006, and to describe 
a combination of two or more of these popu-
lations into “ecoregions.” . . . Although 
movements of individual polar bears overlap 
extensively, telemetry studies demonstrate 
spatial segregation among groups or stocks 
of polar bears in different regions of their cir-
cumpolar range. These patterns, along with 
information obtained from survey and recon-
naissance, marking and tagging studies, and 
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traditional knowledge, have resulted in 
recognition of 19 relatively discrete polar 
bear populations. Genetic analysis reinforces 
the boundaries between some designated 
populations while confirming the existence of 
overlap and mixing among others. 

Id. at 28,212-15 (citations omitted). 

 The Listing Rule also explains that studies of the 
nineteen polar bear populations have divided the 
species into four “physiographically different func-
tional groups or ‘ecoregions’ in order to forecast future 
polar bear population status on the basis of current 
knowledge of polar bear populations, their relation-
ships to sea ice habitat, and predicted changes in sea 
ice and other environmental variables.” Id. at 28,217. 
The Listing Rule then discusses the Archipelago, 
Seasonal Ice, Divergent, and Convergent ecoregions 
in some depth. Id. at 28,217-19. 

 FWS cited three principal considerations in 
determining that polar bears should be listed as a 
threatened species. First, the polar bear depends on 
sea ice for its survival. Id. at 28,214. Second, sea ice 
is declining. On this point, the Listing Rule states: 

Polar bears evolved to utilize the Arctic sea 
ice niche and are distributed throughout 
most ice-covered seas of the Northern Hemi-
sphere. We find, based upon the best availa-
ble scientific and commercial information, 
that polar bear habitat – principally sea ice – 
is declining throughout the species’ range, 
that this decline is expected to continue for 
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the foreseeable future, and that this loss 
threatens the species throughout all of its 
range. Therefore, we find that the polar bear 
is likely to become an endangered species 
within the foreseeable future throughout all 
of its range. 

Id. at 28,212. Third, climatic changes have and will 
continue to reduce the extent and quality of Arctic sea 
ice. See id. at 28,244. 

 FWS concluded that these findings satisfied two 
of the statutory listing factors: (A) the threatened 
destruction of the species’ habitat or range, id. at 
28,275-77, and (D) the inadequacy of existing regula-
tory mechanisms to preserve the species, id. at 
28,288. 

 In aggregating data on climate change and sea 
ice, FWS relied on a variety of published studies and 
reports, including those of the Intergovernmental 
Panel on Climate Change (“IPCC”). See id. at 28,212. 
FWS explained that 

[t]he rapid retreat of sea ice in the summer 
and overall diminishing sea ice throughout 
the year in the Arctic is unequivocal and ex-
tensively documented in scientific literature. 
Further extensive recession of sea ice is 
projected by the majority of state-of-the-art 
climate models, with a seasonally ice-free 
Arctic projected by the middle of the 21st 
century by many of those models. 

Id. at 28,292. Noting that sea ice had reached a record 
low in the summer of 2007, FWS also explained that 
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“[t]he observational record indicates that current 
summer sea ice losses appear to be about 30 years 
ahead of the ensemble of modeled values, which 
suggests that a transition towards a seasonally ice-
free Arctic might occur sooner than the models indi-
cate.” Id. at 28,234. 

 The agency’s assessment of the species’ depen-
dence on sea ice derives from peer reviewed studies 
on polar bear biology and behavior, observed polar 
bear demographics, and population modeling. As 
noted above, FWS explained that the bears are highly 
dependent on sea ice, “including as a platform from 
which to hunt and feed upon seals; as habitat on 
which to seek mates and breed; as a platform to move 
to terrestrial maternity denning areas, and some-
times for maternity denning; and as a substrate on 
which to make long-distance movements.” Id. at 
28,214. The Listing Rule anticipates that changes to 
the polar bear’s habitat will soon pose an existential 
threat to the species: 

Productivity, abundance, and availability of 
ice seals, the polar bear’s primary prey base, 
would be diminished by the projected loss of 
sea ice, and energetic requirements of polar 
bears for movement and obtaining food 
would increase. Access to traditional denning 
areas would be affected. In turn, these fac-
tors would cause declines in the condition of 
polar bears from nutritional stress and re-
duced productivity. As already evidenced in 
the Western Hudson Bay and Southern 
Beaufort Sea populations, polar bears would 
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experience reductions in survival and re-
cruitment rates. The eventual effect is that 
polar bear populations would decline. The 
rate and magnitude of decline would vary 
among populations, based on differences in 
the rate, timing, and magnitude of impacts. 
However, within the foreseeable future, all 
populations would be affected, and the spe-
cies is likely to become in danger of extinc-
tion throughout all of its range due to 
declining sea ice habitat. 

Id. at 28,292-93. 

 
C. The District Court’s Decision 

 Soon after publication of the Listing Rule, nearly 
a dozen challenges were filed to contest FWS’s action. 
See In re Polar Bear, 794 F. Supp. 2d at 77-78. Several 
plaintiffs argued that the listing was unwarranted 
because the agency failed to establish a foreseeable 
risk of extinction. Others argued the opposite – that 
the species should have been listed as endangered 
because it faced an imminent risk of extinction. These 
actions were consolidated before the District Court as 
a Multidistrict Litigation case. 

 The litigants filed cross-motions for summary 
judgment. On October 20, 2010, the District Court 
held an initial hearing on the parties’ cross-motions 
for summary judgment. 

At that hearing, the [District] Court focused 
only on a threshold question: whether it 
must review the agency’s interpretation of 



App. 14 

the ESA listing classifications under step one 
or step two of the familiar framework set 
forth in Chevron, U.S.A., Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837 
(1984). In a Memorandum Opinion issued on 
November 4, 2010, the [District] Court held 
that FWS had improperly relied on an erro-
neous plain-meaning reading of the defini-
tion of an endangered species that could not 
be upheld under step one of Chevron. In re 
Polar Bear Endangered Species Act Listing 
and § 4(d) Rule Litigation, 748 F. Supp. 2d 
19, 29 (D.D.C. 2010). Finding that the term 
“endangered species” under the ESA is in-
stead ambiguous, the Court remanded the 
Listing Rule to the agency “to treat the stat-
utory language as ambiguous.” Id. 

  In response to the [District] Court’s re-
mand order, on December 22, 2010, the fed-
eral defendants submitted the agency’s 
memorandum of supplemental explanation. 
In their Supplemental Explanation, FWS 
concluded that, even treating the phrase 
“in danger of extinction” in the definition of 
an endangered species as ambiguous, the 
administrative record does not support a 
finding that the polar bear qualified for en-
dangered status at the time of listing. Be-
cause the agency determined that the species 
is likely to become endangered within the 
foreseeable future, however, FWS reiterated 
that the polar bear met ESA’s . . . definition 
of a threatened species at the time of listing. 
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In re Polar Bear, 794 F. Supp. 2d at 79 (citations 
omitted). 

 The District Court held another hearing on 
February 23, 2011, after which it granted summary 
judgment in favor of FWS. The District Court rejected 
all of the challenges to the Listing Rule. See generally 
id. After a lengthy review of Appellants’ arguments, 
the District Court concluded that it was “simply not 
persuaded that [FWS’s] decision to list the polar bear 
as a threatened species under the ESA was arbitrary 
and capricious.” Id. at 81. Appellants challenge this 
decision and several conservation groups have inter-
vened on behalf of FWS. 

 
II. Analysis 

 Appellants’ principal claim on appeal is that FWS 
misapplied the statutory criteria for a listing decision 
by ignoring or misinterpreting the record before it 
and failing to articulate the grounds for its decision. 
In particular, Appellants contend that: (1) FWS failed 
to adequately explain each step in its decisionmaking 
process, particularly in linking habitat loss to a risk 
of future extinction; (2) FWS erred by issuing a 
single, range-wide determination; (3) FWS relied on 
defective population models; (4) FWS misapplied the 
term “likely” when it determined that the species was 
likely to become endangered; (5) FWS erred in select-
ing a period of 45 years as the “foreseeable future”; 
(6) FWS failed to “take into account” Canada’s polar 
bear conservation efforts; and (7) FWS violated 
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Section 4(i) of the ESA by failing to give an adequate 
response to the comments submitted by the State of 
Alaska regarding the listing decision. For the reasons 
discussed below, we find these arguments meritless. 

 
A. Standard of Review 

 We will uphold an agency action unless we find 
it to be “arbitrary, capricious, an abuse of discretion, 
or otherwise not in accordance with law.” 5 U.S.C. 
§ 706(2)(A). This standard applies to our review of ESA 
listing decisions. See Am. Wildlands v. Kempthorne, 
530 F.3d 991, 997 (D.C. Cir. 2008). Under the arbi-
trary and capricious standard, the reviewing court 
determines whether the agency “considered the 
factors relevant to its decision and articulated a 
rational connection between the facts found and the 
choice made.” Keating v. FERC, 569 F.3d 427, 433 
(D.C. Cir. 2009). “The Supreme Court has explained 
that an agency acts arbitrarily or capriciously if it 
‘has relied on factors which Congress has not intend-
ed it to consider, entirely failed to consider an im-
portant aspect of the problem, offered an explanation 
for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could 
not be ascribed to a difference in view or the product 
of agency expertise.’ ” Am. Wildlands, 530 F.3d at 997-
98 (quoting State Farm, 463 U.S. at 43). “The scope of 
review under the ‘arbitrary and capricious’ standard 
is narrow and a court is not to substitute its judg-
ment for that of the agency.” State Farm, 463 U.S. at 
43. Deference is especially warranted where the 
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decision at issue “requires a high level of technical 
expertise.” Marsh, 490 U.S. at 377. “In a case like the 
instant one, in which the District Court reviewed an 
agency action under the APA, we review the adminis-
trative action directly, according no particular defer-
ence to the judgment of the District Court.” Holland 
v. Nat’l Mining Ass’n, 309 F.3d 808, 814 (D.C. Cir. 
2002). 

 
B. The Agency’s Decision 

 The Listing Rule rests on a three-part thesis: the 
polar bear is dependent upon sea ice for its survival; 
sea ice is declining; and climatic changes have and 
will continue to dramatically reduce the extent and 
quality of Arctic sea ice to a degree sufficiently grave 
to jeopardize polar bear populations. See Listing Rule, 
73 Fed. Reg. at 28,212. No part of this thesis is dis-
puted and we find that FWS’s conclusion – that the 
polar bear is threatened within the meaning of the 
ESA – is reasonable and adequately supported by the 
record. 

 The Listing Rule is the product of FWS’s careful 
and comprehensive study and analysis. Its scientific 
conclusions are amply supported by data and well 
within the mainstream on climate science and polar 
bear biology. Thirteen of the fourteen peer reviewers 
to whom FWS submitted the proposed rule found that 
it generally “represented a thorough, clear, and 
balanced review of the best scientific information 
available from both published and unpublished 
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sources of the current status of polar bears” and that 
it “justified the conclusion that polar bears face 
threats throughout their range.” Listing Rule, 73 Fed. 
Reg. at 28,235. Only one peer reviewer dissented, 
“express[ing] concern that the proposed rule was 
flawed, biased, and incomplete, that it would do 
nothing to address the underlying issues associated 
with global warming, and that a listing would be 
detrimental to the Inuit of the Arctic.” Id. 

 As we discuss below, several of Appellants’ chal-
lenges rely on portions of the record taken out of 
context and blatantly ignore FWS’s published expla-
nations. Others, as the District Court correctly ex-
plained, “amount to nothing more than competing 
views about policy and science,” on which we defer to 
the agency. In re Polar Bear, 794 F. Supp. 2d at 69; see 
also Am. Wildlands, 530 F.3d at 1000 (reviewing 
courts must “avoid[ ]  all temptation to direct the 
agency in a choice between rational alternatives”). 

 Significantly, Appellants point to no scientific 
findings or studies that FWS failed to consider in 
promulgating the Listing Rule. At oral argument, 
Appellants’ counsel acknowledged that Appellants do 
not claim that FWS failed to use the “best scientific 
and commercial data available” as required by 16 
U.S.C. § 1533(b)(1)(A). See Oral Argument at 25:22. 
Rather, “Appellants merely disagree with the implica-
tions of the data for the species’ continued viability.” 
Br. of Appellees at 14. 
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 Where, as here, the foundational premises on 
which the agency relies are adequately explained and 
uncontested, scientific experts (by a wide majority) 
support the agency’s conclusion, and Appellants do 
not point to any scientific evidence that the agency 
failed to consider, we are bound to uphold the agen-
cy’s determination. Therefore we affirm the District 
Court’s decision to uphold the Listing Rule. 

 We now address in turn each of Appellants’ seven 
principal claims that the Listing Rule is arbitrary 
and capricious. 

 
1. Adequacy of FWS’s Explanation 

 Appellants argue that FWS violated the APA and 
ESA by inadequately explaining how the predicted 
decrease in habitat would likely lead to such a dra-
matic population decline causing the species to be 
endangered within the next 45 years. See, e.g., Am. 
Radio Relay League, Inc. v. FCC, 524 F.3d 227, 241 
(D.C. Cir. 2008) (holding that agency failed to justify 
its rulemaking with “a discernible path [of reasoning] 
to which the court may defer”). In particular, Appel-
lants contend that FWS did not explain how the 
projected habitat loss would put the polar bear “in 
danger of extinction” in the foreseeable future or how 
great a decrease in the current population would 
constitute endangerment. Appellants rely on Defend-
ers of Wildlife v. Norton, which held that “the loss of a 
predetermined percentage of habitat or range would 
[not] necessarily qualify a species for listing,” in part 
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because “[a] species with an exceptionally large 
historical range may continue to enjoy healthy popu-
lation levels despite the loss of a substantial amount 
of suitable habitat.” 258 F.3d 1136, 1143 (9th Cir. 
2001). Therefore, “the percentage of habitat loss that 
will render a species in danger of extinction or 
threatened with extinction will necessarily be deter-
mined on a case by case basis.” Id. 

 Appellants’ claim fails because FWS clearly 
explained how the anticipated habitat loss renders 
this particular species likely to become endangered. 
The agency considered and explained how the loss of 
sea ice harms the polar bear. See, e.g., Listing Rule, 
73 Fed. Reg. at 28,275 (as a result of ice loss, “polar 
bears will face increased competition for limited food 
resources, increased open water swimming with 
increased risk of drowning, increasing interaction 
with humans with negative consequences, and declin-
ing numbers that may be unable to sustain ongoing 
harvests”). The agency also considered the observed 
demographic trends in the areas where habitat loss 
has been most severe. For example, the Western 
Hudson Bay population – which “occurs near the 
southern limit of the species’ range” in an area with-
out year-round sea ice – has been in decline. Id. at 
28,267. Numerous experts predict that the sea ice 
loss in that area will soon weaken female polar bears 
to the point where reproduction levels become negli-
gible. Id. at 28,266-67. And climatologists anticipate 
that climatic changes will eventually affect all Arctic 
sea ice, causing FWS to predict “reduced numbers 
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and reduced distributions of polar bears range-wide.” 
Id. at 28,276. 

 The agency’s decision was thus nothing like the 
situation described in Defenders of Wildlife. Here the 
agency carefully and clearly explained how this 
particular habitat loss leaves this particular species 
likely to become endangered. The Listing Rule not 
only provides “a discernible path” of decisionmaking 
to which we must defer, Am. Radio, 524 F.3d at 241, 
but it also firmly “articulate[s] a rational connection 
between the facts found and the choice made.” Keat-
ing, 569 F.3d at 433. 

 
2. Species’ Status Range-wide 

 Two of the Joint Appellants also argue that even 
if certain polar bear populations are threatened, FWS 
was wrong to conclude that the species is threatened 
throughout its range. They point to the agency’s 
description of the Archipelago and Convergent 
ecoregions, both of which, FWS notes, are somewhat 
insulated from seasonal melting by various geophysi-
cal features. The ice in the far-northern Archipelago 
ecoregion is protected by “the buffering effects of the 
island archipelago complex, which lessens effects of 
oceanic currents and seasonal retractions of ice and 
retains a higher proportion of heavy more stable, 
multi-year sea ice.” Listing Rule, 73 Fed. Reg. at 
28,276. The Convergent ecoregion, because of gener-
alized ice drift, “accumulates ice . . . as it is moved 
from the polar basin Divergent Ecoregion.” Id. at 
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28,218. As a result, this area “is characterized by 
heavy multiyear ice.” Id. Consequently, polar bear 
populations in both regions are not forecasted to 
decline as precipitously as those in the two more 
vulnerable ecoregions. Id. at 28,248. Appellants seize 
on these projections to argue that the agency over-
reached by listing the entire species. 

 The agency considered comments along those 
lines and provided an adequate response. See, e.g., id. 
at 28,240-41. FWS acknowledged that receding sea 
ice may affect some polar bear populations later than 
others. Id. However, the agency also explained that 
much of this region is 

limited . . . in its ability to sustain a large 
number of polar bears because: (1) changes 
in the extent of ice and precipitation patterns 
are already occurring in the region; (2) the 
area is characterized by lower prey produc-
tivity (e.g., lower seal densities); and (3) po-
lar bears moving into this area would 
increase competition among bears and ulti-
mately affect polar bear survival. In addi-
tion, a small, higher-density population of 
polar bears in the Canadian Arctic would be 
subject to increased vulnerability to pertur-
bations such as disease or accidental oil dis-
charge from vessels. 

Id. 

 Moreover, FWS explained that “accepted climate 
models” predict sea ice loss throughout the Arctic and 
anticipate that all polar bear populations will be 
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affected. Id. at 28,248-49. The undisputed record 
indicates that sea ice is declining and is projected to 
continue declining throughout the range, and the 
projected decline includes the Archipelago and Con-
vergent ecoregions. See id. at 28,240-41, 28,248-49, 
28,271, 28,275-76. In 2007, sea ice losses in the Ar-
chipelago and Convergent ecoregions were unprece-
dented. See id. at 28,220-21, 28,271, 28,276. “Arctic 
sea ice receded so much in 2007 that the so-called 
‘Northwest Passage’ through the straits of the Cana-
dian Arctic Archipelago completely opened for the 
first time in recorded history.” Id. at 28,220. FWS 
found that, as a result of such developments, Arctic 
sea ice declines were outstripping climate model 
projections. See id. at 28,220, 28,271, 28,276. FWS 
explained that the 2007 record sea ice declines “are 
an extension of an accelerating trend of minimum sea 
ice conditions and further support the concern that 
current sea ice models may be conservative and 
underestimate the rate and level of change expected 
in the future.” Id. at 28,276. 

 The Listing Rule also indicates that, “[a]lthough 
climate change may improve conditions for polar 
bears in some high latitude areas where harsh condi-
tions currently prevail, these improvements will only 
be transitory. Continued warming will lead to reduced 
numbers and reduced distribution of polar bears 
range-wide.” Id. Relying on projections regarding sea 
ice declines, FWS concluded that “the most northerly 
polar bear populations will experience declines in 
demographic parameters similar to those observed in 
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the Western Hudson Bay population, along with 
changes in distribution and other currently unknown 
ecological responses.” Id. In light of this record, FWS 
determined that, “ultimately, all polar bear popula-
tions will be affected within the foreseeable future, 
and the species will likely become in danger of extinc-
tion throughout all of its range.” Id. The best availa-
ble science suggests that some polar bear populations 
will remain at mid-century; however, this does not 
undermine FWS’s decision to list the species as 
threatened, but rather supports the agency’s decision 
not to list it as endangered. 

 Appellants further argue that FWS should have 
divided the species into Distinct Population Segments 
for the purposes of this listing decision. See 16 U.S.C. 
§ 1532(16) (“species” includes “any distinct population 
segment of any species”). In assessing polar bear 
populations, FWS applied its Policy Regarding the 
Recognition of Distinct Vertebrate Population Seg-
ments Under the Endangered Species Act (“DPS 
Policy”), 61 Fed. Reg. 4722 (Feb. 7, 1996). Appellants 
do not challenge this policy. Instead, they merely 
argue that FWS misapplied it in this case. Appellants 
carry a heavy burden in advancing this claim because 
the agency’s interpretation of its own regulations 
“must be given controlling weight unless it is plainly 
erroneous or inconsistent with the regulation.” 
Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 
(1994). 
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 The DPS Policy establishes three criteria for a 
Distinct Population Segment, which the agency must 
assess sequentially: 

  (1) Discreteness of the population seg-
ment in relation to the remainder of the spe-
cies to which it belongs; 

  (2) The significance of the population 
segment to the species to which it belongs; 
and 

  (3) The population segment’s conserva-
tion status in relation to the Act’s standards 
for listing (i.e., is the population segment, 
when treated as if it were a species, endan-
gered or threatened?). 

DPS Policy, 61 Fed. Reg. at 4725. “Discreteness” 
requires that the population segment be either 
“markedly separated from other populations of the 
same taxon as a consequence of physical, physiologi-
cal, ecological, or behavioral factors” or “delimited by 
international governmental boundaries within which 
differences in control of exploitation, management of 
habitat, conservation status, or regulatory mecha-
nisms exist that are significant.” Id. FWS considered 
whether any of the nineteen polar bear populations or 
four ecoregions satisfied the terms of the DPS Policy 
and concluded that they did not. 

 In addressing the “markedly separated” criterion, 
Appellants point to parts of the record that discuss 
some differences between the relevant populations 
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and ecoregions in an effort to show that they are 
legally discrete. As FWS explained, however, 

there are no morphological or physiological 
differences across the range of the species 
that may indicate adaptations to environ-
mental variations. Although polar bears 
within different populations or ecoregions . . . 
may have minor differences in demographic 
parameters, behavior, or life history strate-
gies, in general polar bears have a similar 
dependence upon sea ice habitats, rely upon 
similar prey, and exhibit similar life history 
characteristics throughout their range. 

Listing Rule, 73 Fed. Reg. at 28,294. 

 FWS also found only “small genetic differences” 
among polar bears in different areas, indicating 
“extensive population mixing associated with large 
home ranges and movement patterns.” Id. Comment 
51 in the Listing Rule asserts that “[t]he 19 popula-
tions [FWS] has identified cannot be thought of as 
discrete or stationary geographic units, and polar 
bears should be considered as one Arctic population.” 
Id. at 28,248. In response, FWS stated: 

We agree that the boundaries of the 19 popu-
lations are not static or stationary. Intensive 
scientific study of movement patterns and 
genetic analysis reinforces boundaries of 
some populations while confirming that over-
lap and mixing occur among others. Neither 
movement nor genetic information is intend-
ed to mean that the boundaries are absolute 
or stationary geographic units; instead, they 
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most accurately represent discrete functional 
management units based on generalized pat-
terns of use. 

Id. The bottom line is that the Listing Rule reasona-
bly concludes that physiology, demographics, behav-
ior, and life history strategies of the species are “not 
sufficient to distinguish population segments under 
the DPS Policy.” Id. at 28,294. 

 Appellants also argue that the “international 
governmental boundaries” criterion is satisfied be-
cause the polar bear’s range encompasses several 
Arctic countries with distinct management programs. 
Here too, the agency offered a reasonable explanation 
that refutes Appellants’ contention: 

Given that the threats to the polar bear’s sea 
ice habitat is [sic] global in scale and not lim-
ited to the confines of a single country, and 
that populations are being managed collec-
tively by the range countries (through bi-
lateral and multilateral agreements), we do 
not find that differences in conservation sta-
tus or management for polar bears across the 
range countries is sufficient to justify the use 
of international boundaries to satisfy the dis-
creteness criterion of the DPS Policy. 

Id. 

 While Appellants may disagree with FWS’s 
decision, there is nothing in the record to suggest that 
the agency’s decision to make a single, range-wide 
listing determination was “plainly erroneous or 
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inconsistent with” the DPS Policy. Thomas Jefferson 
Univ., 512 U.S. at 512. Therefore, we reject this 
challenge and hold that FWS’s conclusion that the 
species warranted listing throughout its range was 
not arbitrary and capricious. 

 
3. The USGS Population Models 

 Appellants additionally challenge FWS’s reliance 
on two polar bear population models developed by 
USGS. USGS submitted nine scientific reports to 
assist FWS in developing the Listing Rule. One of 
these reports presented two models of projected polar 
bear population trends. See STEVEN C. AMSTRUP ET 
AL., FORECASTING THE RANGE-WIDE STATUS OF POLAR 
BEARS AT SELECTED TIMES IN THE 21ST CENTURY 
(“AMSTRUP REPORT”) (2007). One model was “a deter-
ministic Carrying Capacity Model (CM) that applied 
current polar bear densities to future . . . sea ice 
projections to estimate potential future numbers of 
polar bears in each of the 4 ecoregions.” Listing Rule, 
73 Fed. Reg. at 28,272. The other was “a Bayesian 
Network Model (BM), [which] included the same 
annual measure of sea ice area as well as measures of 
the spatial and temporal availability of sea ice. In 
addition, the BM incorporated numerous other 
stressors that might affect polar bear populations 
that were not incorporated in the carrying capacity 
model.” Id. 

 Citing these models’ limitations, Appellants 
argue that FWS erred in relying on them. Appellants’ 
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chief criticism of the CM is its assumption that polar 
bear density will remain constant over time, which 
USGS itself conceded was “almost certainly not 
valid.” AMSTRUP REPORT at 12. Appellants argue that 
the BM was also unreliable, pointing to FWS’s own 
characterization of the BM “as an ‘alpha’ level proto-
type that would benefit from additional development 
and refinement.” Listing Rule, 73 Fed.Reg. at 28,274. 

 “While courts routinely defer to agency modeling 
of complex phenomena,” the agency must “explain[ ]  
the assumptions and methodology used in preparing 
the model and provide[ ]  a complete analytic defense 
should the model be challenged.” Appalachian Power 
Co. v. EPA, 249 F.3d 1032, 1053-54 (D.C. Cir. 2001) 
(per curiam); see also Columbia Falls Aluminum Co. 
v. EPA, 139 F.3d 914, 923 (D.C. Cir. 1998) (“If . . . the 
model is challenged, the agency must provide a full 
analytical defense.”). Appellants contend that FWS 
has not done so here. This argument is plainly merit-
less. 

 “That a model is limited or imperfect is not, in 
itself, a reason to remand agency decisions based 
upon it.” Appalachian Power, 249 F.3d at 1052. FWS 
explained the methodology of the models within the 
Listing Rule itself, see 73 Fed. Reg. at 28,272-75, and 
FWS made available the full Amstrup Report for 
public comment before the final rule was promulgat-
ed, see id. at 28,235. The Listing Rule acknowledges 
the limitations of these two models and repeatedly 
explains that the agency only used them for the 
limited purpose of confirming “the general direction 
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and magnitude” of the population trends already 
forecast on the basis of other record evidence. Id. at 
28,276. This is wholly unlike Appalachian Power and 
Columbia Falls, where the agency failed to explain 
how those models’ shortcomings did not undercut the 
challenged rules. See Appalachian Power, 249 F.3d at 
1053; Columbia Falls, 139 F.3d at 923. 

 It is also noteworthy that Appellants’ stance on 
these models is self-contradictory. Despite challeng-
ing the models’ reliability, elsewhere in their briefs 
Appellants highlight USGS’s criticism that FWS did 
not rely on the models enough. See Appellants’ Joint 
Br. at 21. Ironically, Appellants cite to a USGS state-
ment that says: “[w]hat we found to be missing is a 
clear linkage between the [models’] forecasted decline 
and the finding.” Id. (quoting General and Technical 
Comments from USGS on the Draft Final Rule (Aug. 
13, 2007)). In offering this citation, however, Appel-
lants tellingly omit USGS’s conclusion that 

the outcomes from the [BM] are that polar 
bear populations living in the Seasonal and 
Divergent ecoregions are most likely extinct 
within the foreseeable future. 

General and Technical Comments from USGS on the 
Draft Final Rule (Aug. 13, 2007). In other words, 
USGS was of the view that the disputed models 
supported a stronger position than FWS was pre-
pared to take. Appellants’ claim, that FWS blindly 
embraced the models and ignored their limitations, is 
clearly false. 
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 We hold that FWS’s narrow reliance on the USGS 
population models was not arbitrary and capricious. 
FWS understood and explained the models’ limita-
tions and carefully explained why its limited reliance 
on the models was justified. As noted above, FWS 
only used the USGS population models for the limited 
purpose of confirming “the general direction and 
magnitude” of the population trends already forecast 
on the basis of other record evidence. Listing Rule, 73 
Fed. Reg. at 28,276. In other words, it is absolutely 
clear that the models were not central to FWS’s 
listing decision. 

 
4. FWS’s Standard of Likelihood 

 Appellants further claim that FWS imported into 
the ESA’s listing standard, and then failed to apply, 
the IPCC’s definition of “likely.” The Act defines a 
threatened species as “any species which is likely to 
become an endangered species within the foreseeable 
future throughout all or a significant portion of its 
range.” 16 U.S.C. § 1532(20) (emphasis added). How-
ever, the term “likely” is not defined in the Act or by 
regulation. 

 The IPCC defines “likely” as 67-to-90 percent 
certainty. See INTERGOVERNMENTAL PANEL ON CLIMATE 
CHANGE: FOURTH ASSESSMENT, SUMMARY FOR POLICY-

MAKERS 3 n.6 (2007). Appellants claim that FWS 
relied on this definition in determining that the polar 
bear is likely to become an endangered species. In 
support of this claim, Appellants point to one place in 
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the Listing Rule where FWS referenced the IPCC 
definition in response to a peer review question. The 
section to which Appellants point says: “The IPCC 
[Fourth Assessment Report] assigns specific probabil-
ity values to terms such as ‘unlikely,’ ‘likely,’ and ‘very 
likely.’ We have attempted to use those terms in a 
manner consistent with how they are used in the 
IPCC [Fourth Assessment Report].” Listing Rule, 73 
Fed. Reg. at 28,237. Appellants contend that, based 
on this limited reference to the IPCC, FWS embraced 
the IPCC’s definition of “likely,” then ignored it, failed 
to apply it to its assessment of the polar bear, and 
thus issued an arbitrary and capricious decision. We 
disagree. 

 When the disputed section is read in context, 
Appellants’ argument is facially implausible. FWS’s 
reference to the IPCC’s definition of “likely” seems 
related only to the agency’s confidence in the climate 
forecasts, not to forecasts on the species’ survival. The 
paragraph above the disputed section is focused on 
“information on climate observations and projections” 
and the views of “climate change scientists.” Id. And 
the sentence immediately following the disputed 
reference to the IPCC refers only to climate modeling. 
See id. (“We have taken our best effort to identify the 
limitations and uncertainties of the climate models 
and their projections used in the proposed rule.”). 
Furthermore, Appellants point to nothing else in the 
Listing Rule to support their claim that FWS relied 
on the IPCC definition in determining that the polar 
bear is likely to become an endangered species. 



App. 33 

 In its brief to this court, FWS reasonably ex-
plains that the agency interpreted the statutory 
reference to “likely” as having its “ordinary meaning” 
or “dictionary definition.” Br. of Appellees at 45-46. 
FWS essentially argues that there is nothing in the 
Listing Rule to indicate that the agency bound itself 
to the IPCC definition and thus meant to conclude 
that “likely” means 69-to-90 percent certainty. We 
agree. 

 “A fundamental canon of statutory construction 
is that, unless otherwise defined, words will be inter-
preted as taking their ordinary, contemporary, com-
mon meaning.” Perrin v. U.S., 444 U.S. 37, 42 (1979). 
FWS’s implicit understanding of “likely” is consistent 
with the word’s ordinary definition. Therefore, we do 
not accept the claim that FWS meant to apply any-
thing other than the commonplace definition of 
“likely.” 

 Appellants argue in the alternative that FWS 
arbitrarily and capriciously failed to apply any stan-
dard of “likelihood” at all. This argument also fails. In 
a rulemaking an agency is free to rely on common 
English usage without adopting specialized defini-
tions. The agency made a reasoned determination 
that the species is “likely to become an endangered 
species within the foreseeable future.” 16 U.S.C. 
§ 1532(20). Appellants have not presented us with a 
single case in which a court has struck down an ESA 
listing decision because the agency declined to sepa-
rate out and specially define the term “likely.” Nor do 
we believe that FWS’s decision not to expressly define 
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“likely” has impeded our ability to review the agency’s 
decisionmaking process. We hold that the Listing 
Rule does not misapply the statutory term “likely,” as 
that term is commonly understood, and that the 
agency action was not arbitrary and capricious on 
these grounds. 

 
5. FWS’s Standard of Foreseeability 

 The Act defines a threatened species as “any 
species which is likely to become an endangered 
species within the foreseeable future.” 16 U.S.C. 
§ 1532(20) (emphasis added). FWS considered the 
particular circumstances of this listing decision and 
concluded that 45 years was the appropriate foresee-
able time period. See Listing Rule, 73 Fed. Reg. at 
28,253-55. Appellants argue that FWS failed to justify 
its definition of “foreseeable” as a 45-year period. 

 The term “foreseeable” is not defined by statute 
or regulation. FWS determines what constitutes the 
“foreseeable” future on a case-by-case basis in each 
listing decision. See, e.g., 12-Month Finding on a 
Petition to List the Siskiyou Mountains Salamander 
(Plethodon stormi) and Scott Bar Salamander 
(Plethodon asupak) as Threatened or Endangered, 73 
Fed. Reg. 4380, 4381 (Jan. 24, 2008) (defining the 
foreseeable future as 40 years based on FWS’s ability 
to accurately anticipate threats to the species). Appel-
lants apparently reject FWS’s case-by-case approach 
and claim that “ ‘the foreseeable future’ is the furthest 
period of time in which [FWS] can reliably assess, 
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based on predicted conditions, whether the listing 
factors indicate that the species likely will become 
‘endangered.’ ” Appellants’ Joint Br. at 44. Appellants 
cite no legal authority suggesting that FWS was 
bound to follow their preferred definition. In any 
event, we conclude that, even applying Appellants’ 
formulation, FWS’s definition of foreseeability is 
reasonable. 

 FWS explained that “[t]he timeframe over which 
the best available scientific data allows us to reliably 
assess the effect of threats on the species is the 
critical component for determining the foreseeable 
future.” Listing Rule, 73 Fed. Reg. at 28,253. “In the 
case of the polar bear, the key threat is loss of sea ice, 
the species’ primary habitat.” Id. FWS looked at the 
most widely accepted climate models, as compiled by, 
among others, the IPCC. It found that there was 
general agreement in these models about warming 
and sea ice trends until about mid-century, at which 
point they diverge on the basis of uncertainties about, 
inter alia, population growth, technological improve-
ments, and regulatory changes. See id. (different 
models’ projections are fairly consistent until mid-
century “because the state-of-the-art climate models 
used in [the IPCC’s Fourth Assessment Report] have 
known physics connecting increases in [greenhouse 
gas concentrations] to temperature increases through 
radiation processes, and the [greenhouse gas] levels 
used in the [models’] emissions scenarios follow 
similar trends until around 2040-2050”). 
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 Appellants do not challenge the data underlying 
FWS’s listing decision, but only FWS’s interpretation 
of that data. That Appellants might have chosen a 
different period of foreseeability is of no moment so 
long as the agency’s decision was justifiable and 
clearly articulated. Here, we find that FWS has not 
“relied on factors which Congress has not intended it 
to consider, entirely failed to consider an important 
aspect of the problem, [or] offered an explanation for 
its decision that runs counter to the evidence before 
the agency,” nor is the agency’s explanation “so im-
plausible that it could not be ascribed to a difference 
in view or the product of agency expertise.” Am. 
Wildlands, 530 F.3d at 997-98 (quoting State Farm, 
463 U.S. at 43). 

 Appellants also challenge FWS’s discussion of 
polar bear biology as an alternative justification for 
the 45-year period of foreseeability. Listing Rule, 73 
Fed. Reg. at 28,254. We need offer no opinion on the 
merits of Appellants’ scientific critique because we 
conclude that the agency’s reliance on climate projec-
tions was sufficient to support their definition of 
foreseeability. See id. (explaining that polar bear 
biological considerations, such as reproductive cycles, 
were “not relied on as the basis for determining 
‘foreseeable future,’ ” even though they provided 
“greater confidence for this listing determination”). 
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6. Canada’s Polar Bear Conservation 
Efforts 

 The Act directs FWS to make listing decisions 
“solely on the basis of the best scientific and commer-
cial data available . . . after conducting a review of 
the status of the species and after taking into account 
those efforts, if any, being made by any State or 
foreign nation . . . to protect such species.” 16 U.S.C. 
§ 1533(b)(1)(A) (emphasis added). Appellants contend 
that FWS did not properly “take into account” Cana-
da’s polar bear conservation practices in determining 
whether to list the species. 

 Appellants’ argument on this point is internally 
inconsistent. At times, they construe the agency’s 
obligation to “take into account” foreign conservation 
efforts as part of its review of the “best scientific and 
commercial data available.” See Appellants’ Joint Br. 
at 58. In other words, they argue that foreign conser-
vation efforts must be part of the agency’s five factor 
analysis under 16 U.S.C. § 1533(a)(1). Under this 
interpretation, successful international conservation 
efforts could conceivably offset domestic habitat 
destruction, possibly obviating the need for a listing 
decision on the basis of 16 U.S.C. § 1533(a)(1)(A). 

 On this view of the law, FWS clearly satisfied the 
requirements of Act. The Listing Rule discusses the 
Canadian harvest and export program at several 
points. See, e.g., Listing Rule, 73 Fed. Reg. at 28,242. 
Ultimately, FWS concluded there were no regulatory 
mechanisms in place, domestic or international, that 
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would “effectively address the primary threat to polar 
bears – the rangewide loss of sea ice habitat.” Id. at 
28,288. The Listing Rule’s discussion of these conser-
vation efforts and their inability to offset the likely 
effects of habitat loss is sufficient for us to conclude 
that FWS “considered the factors relevant to its 
decision and articulated a rational connection be-
tween the facts found and the choice made.” Keating, 
569 F.3d at 433. 

 Appellants also advance a different argument: 
that the agency has an “independent obligation” to 
“take into account” foreign conservation efforts in 
addition to the five factors in 16 U.S.C. § 1533(a)(1). 
See Appellants’ Joint Br. at 53. FWS addressed a 
similar contention in the Listing Rule. Comment 21 
suggested that FWS “failed to consider the negative 
impacts of listing on the long-term management of 
polar bears developed in Canada that integrates 
subsistence harvest allocations with a token sport 
harvest.” Listing Rule, Fed. Reg. at 28,242. The 
agency replied in relevant part as follows: 

Significant benefits to polar bear manage-
ment in Canada have accrued as a result of 
the 1994 amendments to the [Marine Mam-
mal Protection Act] that allow U.S. citizens 
who legally sport-harvest a polar bear from 
an MMPA-approved population in Canada to 
bring their trophies back into the United 
States. These benefits include economic rev-
enues to native hunters and communities; 
enhanced funding a [sic] support for re-
search; a United States conservation fund 
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derived from permit fees that is used primar-
ily on the Chukchi Sea population; and in-
creased local support of scientifically-based 
conservation programs. . . . [However] the 
Service must list a species when the best sci-
entific and commercial information available 
shows that the species meets the definition 
of endangered or threatened. The effect of 
the listing, in this case an end to the import 
provision under Section 104(c)(5) of the 
MMPA, is not one of the listing factors. Fur-
thermore, the benefits accrued to the species 
through the import program do not offset or 
reduce the overall threat to polar bears from 
loss of sea ice habitat. 

Id. (emphasis added). Whether or not FWS was 
required to consider the negative impacts of its listing 
decision on Canadian conservation efforts, the final 
sentence of the above-quoted text indicates that it in 
fact did so. It concluded that the benefits that accrued 
to polar bears from continued importation of polar 
bear trophies from Canada were not sufficient to 
undermine the basis for the listing decision. This 
answer was enough, on its own, to dispose of the 
objection raised. 

 
7. Written Justification to the State of 

Alaska 

 The State of Alaska separately argues that FWS 
failed to comply with Section 4(i) of the Act, which 
requires the agency to provide a state with “a written 
justification for [its] failure to adopt regulations 
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consistent with the [state’s] comments or petition.” 16 
U.S.C. § 1533(i). Alaska submitted detailed comments 
in response to both the proposed rule and the nine 
USGS reports. On June 17, 2008, FWS responded 
with a 45-page letter to Alaska specifically addressing 
the State’s concerns. Alaska now maintains that this 
was insufficient “written justification” for the agency 
action. 

 As a threshold matter, we reject FWS’s argument 
that Alaska’s claim under Section 4(i) is not subject to 
judicial review as part of the agency action. Like the 
District Court, we construe Section 4(i) as “a proce-
dural step that becomes reviewable upon review of 
the final agency action (here, the Listing Rule).” In re 
Polar Bear, 794 F. Supp. 2d at 115 n.59. 

 We further agree with the District Court that 
FWS satisfied its obligations under Section 4(i) and 
that Alaska’s claim plainly lacks merit. Alaska 
acknowledges that the written justification that it 
received from FWS was timely, but asserts that its 
content was inadequate. The Act does not indicate 
what the substance of a written justification must be. 
We find, however, that under any reasonable reading 
of the Act, FWS committed no error in its response to 
the concerns raised by the State of Alaska. 

 The agency regulations state that: 

If a State agency, given notice of a proposed 
rule . . . submits comments disagreeing in 
whole or in part with a proposed rule, and 
the Secretary issues a final rule that is in 
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conflict with such comments, or if the Secre-
tary fails to adopt a regulation for which a 
State agency has made a petition . . . the 
Secretary shall provide such agency with a 
written justification for the failure to adopt a 
rule consistent with the agency’s comments 
or petition. 

50 C.F.R. § 424.18(c). When this regulation was 
promulgated, FWS and the National Oceanic and 
Atmospheric Administration – the two agencies that 
jointly administer the Act – offered the following 
interpretation to amplify the statutory requirement: 

[A commenter] recommended that any justi-
fication provided a State agency under 
§ 424.18(c) be required to, “ . . . set forth the 
reasons that the State agency’s position was 
rejected, in sufficient detail and with suffi-
cient supporting data, that the agency may 
have an evidentiary basis for comparing its 
position with that of the Secretary.” The Ser-
vices do not believe that Congress intended 
to establish such a strict standard for justifi-
cations to State agencies. Rather, the Ser-
vices interpret this provision of the Act to 
provide that State agencies be adequately in-
formed of the basis for any action that is not 
in agreement with that agency’s recommen-
dation. 

Amended Procedures to Comply with the 1982 
Amendments to the Endangered Species Act, 49 Fed. 
Reg. 38,900, 38,906 (Oct. 1, 1984). 
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 The Services’ interpretation of the applicable 
regulation commands no deference from this court. As 
the Supreme Court has said, “[s]imply put, the exist-
ence of a parroting regulation does not change the 
fact that the question here is not the meaning of the 
regulation but the meaning of the statute. An agency 
does not acquire special authority to interpret its own 
words when, instead of using its expertise and expe-
rience to formulate a regulation, it has elected merely 
to paraphrase the statutory language.” Gonzales v. 
Oregon, 546 U.S. 243, 257 (2006). In other words, 
Gonzales indicates that an agency’s interpretation of a 
regulation commands no deference under Auer v. 
Robbins, 519 U.S. 452, 462 (1997), or Thomas Jeffer-
son University, 512 U.S. at 512, if the regulation 
merely parrots the statute and the interpretation 
does not itself carry the force of law warranting 
deference. See Gonzales, 546 U.S. at 255-56 (holding 
that “deference . . . is warranted only when it appears 
that Congress delegated authority to the agency 
generally to make rules carrying the force of law, and 
that the agency interpretation claiming deference 
was promulgated in the exercise of that authority,” 
and discussing United States v. Mead Corp., 533 U.S. 
218, 226-27 (2001), and Chevron, U.S.A., Inc. v. 
Natural Res. Def. Council, Inc., 467 U.S. 837, 842-45 
(1984)). An agency interpretation that commands no 
deference “is ‘entitled to respect’ only to the extent it 
has the ‘power to persuade’.” Gonzales, 546 U.S. at 
256 (quoting Skidmore v. Swift & Co., 323 U.S. 134, 
140 (1944)). 
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 We find that FWS’s interpretation of Section 4(i) 
was eminently reasonable and, thus, “entitled to 
respect.” Skidmore, 323 U.S. at 140. FWS’s 45-page 
reply letter to Alaska shows that “the Agency clearly 
thought about the [State’s] objections and provided 
reasoned replies – all the APA requires.” City of 
Portland v. EPA, 507 F.3d 706, 714 (D.C. Cir. 2007). 

 In its brief to this court, Alaska argues that 
FWS’s written justification was deficient because the 
State disagreed with the federal agency’s disposition 
of several substantive issues in the Listing Rule. 
FWS’s letter to Alaska amplified the basis for its 
positions on the disputed issues and, thus, effectively 
addressed Alaska’s comments. Alaska does not argue 
that FWS failed to give a timely response to the 
State’s comments. Rather, Alaska simply disagrees 
with the substantive content of FWS’s response. See, 
e.g., Alaska’s Separate Br. at 12. (“[FWS] failed to 
adequately address these concerns.”); id. at 13 
(“[FWS] failed to adequately respond. . . .”); id. 
(“[FWS] failed to provide the ‘adequate written justi-
fication. . . .’ ”). 

 In requiring FWS to “submit to the State . . . a 
written justification for [its] failure to adopt regula-
tions consistent with the [State’s] comments or peti-
tion,” Section 4(i) does not mean to ensure that the 
State will be satisfied with FWS’s response. Rather, 
Section 4(i) obviously is designed to allow states to 
advance their particular sovereign concerns to ensure 
that the federal agency has fully considered the 
applicable state interests. Cf. Massachusetts v. EPA, 
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549 U.S. 497, 519-20 (2007). FWS’s lengthy response 
to Alaska makes it clear that the federal agency was 
fully aware of the State’s interests and concerns and 
addressed them. That is all the Act required. Indeed, 
even Alaska acknowledges that Section 4(i) is a 
“procedural” rule, nothing more. See Alaska’s Sepa-
rate Br. at 20. Thus, in assessing whether FWS 
satisfied the procedural requirements of Section 4(i), 
we do not analyze the sufficiency of FWS’s responses 
to Alaska’s comments. Cf. City of Portland, 507 F.3d 
at 714. Any challenges that Alaska has to the sub-
stantive Listing Rule can be – and, indeed, were – 
made in a challenge to the Listing Rule itself. 

 In sum, we hold that FWS plainly satisfied its 
duties under Section 4(i) in responding to the State of 
Alaska. We therefore affirm the judgment of the 
District Court on this point. 

 
III. Conclusion 

 For the reasons discussed above, we affirm the 
judgment of the District Court. 
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MEMORANDUM OPINION 

 In May 2008, the U.S. Fish and Wildlife Service 
(“FWS” or “the Service”) issued its final rule listing 
the polar bear as a “threatened species” under the 
Endangered Species Act of 1973. See Determina- 
tion of Threatened Status for the Polar Bear (Ursus 
maritimus) Throughout Its Range, 73 Fed. Reg. 

 
 1 Pursuant to Fed. R. Civ. P. 25(d), Interior Secretary Ken 
Salazar is automatically substituted as a defendant for his pred-
ecessor, Dirk Kempthorne, who was sued in his official capacity. 
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28,212 (May 15, 2008) (the “Listing Rule”). The 
Service concluded that the polar bear is likely to 
become endangered within the foreseeable future be-
cause of anticipated impacts to its sea ice habitat 
from increasing Arctic temperatures, which have been 
attributed to global greenhouse gas emissions and re-
lated atmospheric changes. Numerous plaintiffs have 
challenged the Listing Rule under the Endangered 
Species Act (“ESA” or “the Act”), 16 U.S.C. §§ 1531-
1544, and the Administrative Procedure Act (“APA”), 
5 U.S.C. §§ 551-559, 701-706, claiming that the Ser-
vice’s decision to list the polar bear as a threatened 
species was arbitrary and capricious and an abuse of 
agency discretion. Pending before the Court are the 
parties’ cross-motions for summary judgment. 

 As the briefing in this case makes clear, the ques-
tion of whether, when, and how to list the polar bear 
under the ESA is a uniquely challenging one. The 
three-year effort by FWS to resolve this question 
required agency decision-makers and experts not only 
to evaluate a body of science that is both exceedingly 
complex and rapidly developing, but also to apply 
that science in a way that enabled them to make rea-
sonable predictions about potential impacts over the 
next century to a species that spans international 
boundaries. In this process, the Service considered 
over 160,000 pages of documents and approximately 
670,000 comment submissions from state and federal 
agencies, foreign governments, Alaska Native Tribes 
and tribal organizations, federal commissions, local 
governments, commercial and trade organizations, 
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conservation organizations, nongovernmental organi-
zations, and private citizens. In addition to relying 
on its own experts, the agency also consulted a num-
ber of impartial experts in a variety of fields, includ-
ing climate scientists and polar bear biologists. 

 In view of these exhaustive administrative pro-
ceedings, the Court is keenly aware that this is ex-
actly the kind of decision-making process in which its 
role is strictly circumscribed. Indeed, it is not this 
Court’s role to determine, based on its independent 
assessment of the scientific evidence, whether the 
agency could have reached a different conclusion with 
regard to the listing of the polar bear. Rather, as 
mandated by the Supreme Court and by this Circuit, 
the full extent of the Court’s authority in this case is 
to determine whether the agency’s decision-making 
process and its ultimate decision to list the polar bear 
as a threatened species satisfy certain minimal stan-
dards of rationality based upon the evidence before 
the agency at that time. 

 For the reasons set forth below, the Court is per-
suaded that the Listing Rule survives this highly def-
erential standard. After careful consideration of the 
numerous objections to the Listing Rule, the Court 
finds that plaintiffs have failed to demonstrate that 
the agency’s listing determination rises to the level of 
irrationality. In the Court’s opinion, plaintiffs’ chal-
lenges amount to nothing more than competing views 
about policy and science. Some plaintiffs in this case 
believe that the Service went too far in protecting the 
polar bear; others contend that the Service did not go 
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far enough. According to some plaintiffs, mainstream 
climate science shows that the polar bear is already 
irretrievably headed toward extinction throughout its 
range. According to others, climate science is too un-
certain to support any reliable predictions about the 
future of polar bears. However, this Court is not em-
powered to choose among these competing views. Al-
though plaintiffs have proposed many alternative 
conclusions that the agency could have drawn with 
respect to the status of the polar bear, the Court can-
not substitute either the plaintiffs’ or its own judg-
ment for that of the agency. Instead, this Court is 
bound to uphold the agency’s determination that the 
polar bear is a threatened species as long as it is 
reasonable, regardless of whether there may be other 
reasonable, or even more reasonable, views. That is 
particularly true where, as here, the agency is operat-
ing at the frontiers of science. 

 In sum, having carefully considered plaintiffs’ mo-
tions, the federal defendants’ and defendant-intervenors’ 
cross-motions, the oppositions and replies thereto, 
various supplemental briefs, the supplemental ex-
planation prepared by FWS in response to this 
Court’s November 4, 2010 remand order, arguments 
of counsel at a motions hearing held on February 23, 
2011, the relevant law, the full administrative record, 
and for the reasons set forth below, the Court finds 
that the Service’s decision to list the polar bear as a 
threatened species under the ESA represents a rea-
soned exercise of the agency’s discretion based upon 
the facts and the best available science as of 2008 
when the agency made its listing determination.  
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Accordingly, the Court hereby DENIES plaintiffs’ mo-
tions for summary judgment and GRANTS the 
federal defendants’ and defendant-intervenors’ mo-
tions for summary judgment. 
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I. BACKGROUND 

A. Statutory Background 

 Congress enacted the ESA “to provide a means 
whereby the ecosystems upon which endangered species 
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and threatened species depend may be conserved, 
[and] to provide a program for the conservation of 
such endangered species and threatened species.”2 16 
U.S.C. § 1531(b). An “endangered species” is “any 
species which is in danger of extinction throughout 
all or a significant portion of its range.” Id. § 1532(6). 
A “threatened species” is “any species which is likely 
to become an endangered species within the foresee-
able future throughout all or a significant portion of 
its range.” Id. § 1532(20). The term “species” is de-
fined in the Act to include species, subspecies, and 
“any distinct population segment of any species of 
vertebrate fish or wildlife which interbreeds when 
mature.” Id. § 1532(16). 

 The ESA requires the Secretary of the Interior to 
publish and maintain a list of all species that have 
been designated as threatened or endangered. Id. 
§ 1533(c). Species are added to and removed from this 
list after notice and an opportunity for public com-
ment, either on the initiative of the Secretary or as 
a result of a petition submitted by an “interested 

 
 2 Under the conservation program established by the ESA, 
a designation of “endangered” triggers a broad range of protec-
tions, including a prohibition on “taking” individual members of 
the species. See 16 U.S.C. § 1538(a)(1)(B); see also id. § 1532(19) 
(defining the term “take” to mean “harass, harm, pursue, hunt, 
shoot, wound, kill, trap, capture, or collect, or to attempt to en-
gage in any such conduct”). The Act authorizes the Secretary to 
extend these prohibitions, in whole or in part, to threatened 
species as well. Id. § 1533(d). In addition, the Secretary shall 
“issue such regulations as he deems necessary and advisable to 
provide for the conservation of [threatened] species.” Id. 
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person.” Id. §§ 1533(b)(1), (3), (5). The Secretary of 
the Interior and the Secretary of Commerce are respon-
sible for making listing decisions.3 Id. §§ 1532(15), 
1533(a)(2). The Secretary of the Interior has jurisdic-
tion over the polar bear. See 50 C.F.R. § 402.01(b). 

 A listing determination is made on the basis of 
one or more of five statutorily prescribed factors: 

(a) the present or threatened destruction, 
modification, or curtailment of the spe-
cies’ habitat or range; 

(b) overutilization for commercial, recrea-
tional, scientific, or educational purposes; 

(c) disease or predation; 

(d) the inadequacy of existing regulatory 
mechanisms; or 

(e) other natural or manmade factors affect-
ing the species’ continued existence. 

16 U.S.C §§ 1533(a)(1)(A)-(E); see also 50 C.F.R. 
§ 424.11(c). The agency must list a species if “any one 
or a combination” of these factors demonstrates that 
the species is threatened or endangered. 50 C.F.R. 
§ 424.11(c). 

 
 3 The Secretary of the Interior has delegated his responsi-
bilities under the Act to FWS. See 50 C.F.R. § 402.01(b). The Sec-
retary of Commerce has delegated his responsibilities under the 
Act to the National Marine Fisheries Service (“NMFS”). See id. 
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 The ESA further provides that the decision to list 
a species must be made 

solely on the basis of the best scientific and 
commercial data available . . . after conduct-
ing a review of the status of the species and 
after taking into account those efforts, if any, 
being made by any State or foreign nation, or 
any political subdivision of a State or foreign 
nation, to protect such species. . . .  

16 U.S.C. § 1533(b)(1)(A). 

 
B. Factual and Procedural Background 

 Polar bears are marine mammals that are de-
scribed as “ice-obligate,” meaning that they are evo-
lutionarily adapted to, and indeed completely reliant 
upon, sea ice for their survival and primary habitat. 
ARL 117259.4 They depend upon sea ice for critical 
functions such as hunting ice-dependent seals (their 
primary source of food), migrating between feeding 
areas and land-based maternity dens, and travel- 
ing long distances in search of mates or food. ARL 
139259. Over most of their range, polar bears remain 
on the ice year-round. ARL 139245. The international 
Polar Bear Specialist Group – the authoritative 
source for information on the world’s polar bears – 
has identified nineteen polar bear populations located 

 
 4 The facts in this background section are excerpted from the 
administrative record for the Listing Rule. Citations to the ad-
ministrative record for the Listing Rule are abbreviated “ARL.” 
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within five countries in the ice-covered regions of the 
Northern Hemisphere: the United States (in Alaska), 
Canada, Denmark (in Greenland), Norway, and 
Russia.5 ARL 117216-17, 117219. 

 On February 16, 2005, the Center for Biological 
Diversity submitted a petition to the Secretary of the 
Interior to list the polar bear as a threatened species 
under the ESA due to observed and anticipated de-
clines in the Arctic sea ice upon which the polar bear 
relies for survival. See generally ARL 4040-4209. FWS 
ultimately issued a final rule listing the polar bear as 
a threatened species on May 15, 2008.6 See generally 

 
 5 These nineteen populations are generally identified by 
their geographical location: Arctic Basin, Baffin Bay, Barents 
Sea, Chukchi Sea, Davis Strait, East Greenland, Foxe Basin, 
Gulf of Boothia, Kane Basin, Kara Sea, Lancaster Sound, Laptev 
Sea, M’Clintock Channel, Northern Beaufort Sea, Norwegian 
Bay, Southern Beaufort Sea, Southern Hudson Bay, Western 
Hudson Bay, and Viscount Melville Sound. ARL 117220, Figure 
1. The United States Geological Survey (“USGS”) recently re-
evaluated the existing population boundaries to create an ad-
ditional population – Queen Elizabeth – located on the northern 
border of Greenland. ARL 117222. 
 6 Prior to the action currently before this Court, the Center 
for Biological Diversity also initiated lawsuits to enforce various 
statutory deadlines throughout the listing process for the polar 
bear. To the maximum extent practicable, the Secretary must 
respond to listing petitions within 90 days with an initial finding 
stating whether the petition “presents substantial scientific or 
commercial information indicating that the petitioned action 
may be warranted.” 16 U.S.C. § 1533(b)(3)(A). When the Secre-
tary failed to timely respond to its listing petition, the Center for 
Biological Diversity filed an action in the Northern District of 
California in December 2005. Ctr. for Biological Diversity v. 

(Continued on following page) 
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ARL 117215-117307. At the time of listing, there 
were estimated to be approximately 20,000 to 25,000 
polar bears worldwide, distributed throughout the 
species’ range.7 ARL 117219. These estimates further 
indicated that two of the nineteen polar bear popula-
tions were increasing in numbers (Viscount Melville 
Sound and M’Clintock Channel); six populations were 
stable (Northern Beaufort Sea, Southern Hudson Bay, 
Davis Strait, Lancaster Sound, Gulf of Boothia, Foxe 
Basin); and five populations were declining (Southern 
Beaufort Sea, Norwegian Bay, Western Hudson Bay, 
Kane Basin, Baffin Bay). ARL 117221. Insufficient 

 
Norton, No. 05-5191 (N.D. Cal. filed Dec. 15, 2005). The Secre-
tary ultimately published a 90-day finding on February 9, 2006, 
ARL 5597-98, and he agreed to issue the next required finding 
by December 27, 2006. The parties settled the case with a 
consent decree to that effect. See Settlement Agreement, Ctr. for 
Biological Diversity v. Kempthorne, No. 05-5191 (N.D. Cal. June 
28, 2006). On January 9, 2007, FWS published in the Federal 
Register a proposed rule to list the species as threatened 
throughout its range. See generally ARL 59985-60021. The ESA 
imposes a nondiscretionary deadline of one year from the date a 
proposed rule is published within which the agency must 
publish a final rule. 16 U.S.C. § 1533(b)(6). After that one-year 
deadline passed, the Center for Biological Diversity filed a 
second action to compel FWS to issue its final rule. Ctr. for 
Biological Diversity v. Kempthorne, No. 08-1339 (N.D. Cal. filed 
Mar. 10, 2008). The Northern District of California granted 
plaintiff ’s motion for summary judgment and directed FWS to 
publish its final listing determination for the polar bear by May 
15, 2008. Ctr. for Biological Diversity v. Kempthorne, No. 08-
1339, 2008 U.S. Dist. LEXIS 34753 (N.D. Cal. Apr. 28, 2008). 
 7 The Service found that the polar bear occupied the full 
extent of its historical range at the time of listing. See ARL 
117242. 
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data were available to identify trends for the remain-
ing six populations (Barents Sea, Kara Sea, Laptev 
Sea, Chukchi Sea, Arctic Basin, East Greenland). 
ARL 117221. 

 In its Listing Rule, FWS acknowledged that sea 
ice conditions across the Arctic had changed over the 
past several decades. ARL 117227-28. Specifically, the 
agency cited data indicating that the summer/fall 
ice melt season in the Arctic lengthened by approxi-
mately two weeks per decade between 1979 and 2005. 
ARL 117227. The agency also cited data indicating 
that September (i.e., minimum) sea ice extent was at 
an all-time low during the period between 2002 and 
2007. ARL 117224. FWS further noted that scientists 
had observed significant recent declines in winter 
(i.e., maximum) sea ice extent, ARL 117226, cumula-
tive annual sea ice extent, ARL 117226, and overall 
sea ice age and thickness, ARL 117226-27. 

 Relying on complex climate models and related 
data from the International Panel on Climate Change 
(“IPCC”) – which FWS acknowledged to be the lead-
ing international body in climate change science – 
FWS attributed these changes in sea ice to increased 
Arctic temperatures caused by greenhouse gas emis-
sions and related changes in atmospheric and oceanic 
circulation.8 ARL 117227-30. As FWS described, due 

 
 8 In its final Listing Rule, FWS relied in particular on the 
IPCC Fourth Assessment Report (“AR4”), issued in 2007, which 
was the most recent climate change report available from the 

(Continued on following page) 
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to a reported lag time in response between when 
greenhouse gases are emitted into the atmosphere 
and when the impacts of those emissions are felt on 
the ground, the IPCC concluded that the global 
climate system is committed to a continued warming 
trend through the end of the 21st century. ARL 
117233-34. Indeed, FWS noted that average projected 
warming levels through mid-century were generally 
consistent across all IPCC climate models, regardless 
of differences in possible emission levels over that 
period. ARL 117257. FWS looked also to IPCC models 
of Arctic sea ice, which similarly projected declines in 
ice extent through the end of the 21st century. ARL 
117234. As FWS noted, the ten models that most 
accurately reflected historical sea ice changes prior to 
2007 all projected a decline in September sea ice ex-
tent of over thirty percent (30%) by mid-century. ARL 
117236-37. On the basis of these IPCC models and 
associated analysis, FWS concluded that it could con-
fidently predict a significant decline in the polar 
bear’s sea ice habitat over the next 40 to 50 years. 
ARL 117279-81. 

 FWS further concluded that the extent of antici-
pated declines in sea ice will significantly impact 
polar bear population health. ARL 117279. As FWS 
described, sea ice losses have been tied to nutritional 
stress in polar bears because of lower overall num-
bers of ice-dependent prey, decreased access to the 

 
IPCC at the time FWS made its listing determination. ARL 
117231; see generally ARL 151180-152632. 
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prey that remain, shorter hunting seasons and longer 
seasonal fasting periods, and higher energetic de-
mands from traveling farther and swimming longer 
distances across open water to reach sea ice. ARL 
117279. FWS determined that this nutritional stress 
and other related factors will likely result in a decline 
in the physical condition of polar bears, leading to 
lower overall body weights and reduced cub survival 
rates. ARL 117270. FWS further found that consis-
tent declines in physical condition and reproductive 
success will ultimately lead to population-level de-
clines. ARL 117279. 

 In reaching this conclusion, FWS relied in part 
on long-term studies showing that these impacts had 
already been observed in some of the southern-most 
polar bear populations. According to FWS, monitoring 
reports indicated that the Western Hudson Bay pop-
ulation – one of the longest-studied polar bear groups 
– had experienced declines in body condition among 
both adult male and adult female bears over the 
past three decades, with an associated population 
decrease of approximately twenty-two percent (22%). 
ARL 117271. FWS noted that this Canadian popula-
tion also experienced significant declines in body 
mass among female bears over that period. ARL 
117270. A comprehensive review of the polar bear’s 
status conducted prior to listing indicated that, be-
tween 1971 and 2001, the average date of spring break-
up of the sea ice in the region advanced by three 
weeks, and temperatures increased by between 0.5°C 
and 0.8°C per decade. ARL 139286. The correlation 
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between the timing of sea ice break-up and the body 
condition of adult female polar bears was found to be 
statistically significant. ARL 139286. 

 The same polar bear status review also indicated 
that scientists monitoring the Southern Beaufort Sea 
polar bear population – another long-studied group – 
observed similar changes in body condition and un-
usual hunting behaviors. ARL 139279. As noted in 
the status review, population estimates for this group 
between 1986 and 2006 also showed declines, al-
though researchers were not confident enough in 
these estimates to assert that the observed declines 
were statistically significant. ARL 139279. 

 Prior to issuing its final rule, FWS commissioned 
the United States Geological Survey (“USGS”) to con-
duct additional scientific analysis related to the polar 
bear listing decision.9 Among other things, USGS un-
dertook an effort to forecast the status of polar bears 
in different parts of the Arctic at three future time 
periods in the 21st century (i.e., 45 years, 75 years, 
and 100 years). See generally Forecasting the Range-
Wide Status of Polar Bears at Selected Times in the 
21st Century, ARL 161306-161436. USGS developed 
two models in an effort to predict potential future 

 
 9 FWS commissioned USGS to prepare this additional anal-
ysis in February 2007, after the publication of the proposed list-
ing rule to list the polar bear as a threatened species. ARL 
117239. In response to the significant new information contained 
in the USGS reports, FWS re-opened the public comment period 
on the proposed rule through October 22, 2007. ARL 117239. 
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changes to polar bear population numbers across a 
range of scenarios, using climate models and the 
existing body of knowledge about polar bears. ARL 
161313. A simple “carrying capacity” model was de-
signed to estimate potential changes in numbers of 
bears based on current polar bear population densi-
ties and annual sea ice projections. ARL 161316. A 
more comprehensive “Bayesian Network” model was 
designed to determine the probability of certain pop-
ulation outcomes (e.g., “larger than now,” “same as 
now,” “smaller,” “rare,” or “extinct”), taking into ac-
count a wide range of factors including the seasonal 
availability of sea ice, as well as population stressors 
unrelated to sea ice loss. ARL 161317, 161325-26. 

 For the purpose of these models, USGS grouped 
the nineteen global polar bear populations into four 
“ecoregions” – Seasonal Ice, Divergent Ice, Conver-
gent Ice, and Archipelago – based upon regional pat-
terns of ice formation. ARL 117276. The Seasonal Ice 
Ecoregion, for example, occurs at the southern end of 
the polar bear range and is ice-free for a portion of 
the year. ARL 117221. In the Divergent Ice Ecoregion, 
which is located mainly in Alaska, ice formed at the 
shore drifts away from land as a result of wind and 
ocean currents. ARL 117222. In the Convergent Ice 
Ecoregion, sea ice formed in the Divergent Ice Eco-
region moves toward land and collects at the shore. 
ARL 117222. The Archipelago Ecoregion, at the north-
ernmost point of the Canadian Arctic, generally has 
thicker and more persistent ice year-round. ARL 
117222. USGS determined that these variations in 
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sea ice conditions generally correlate to differences in 
how polar bears interact with their sea ice habitat. 
ARL 117221. 

 Consistent with IPCC climate and sea ice models, 
both of the USGS models projected population de-
clines in all four polar bear ecoregions over the next 
100 years. ARL 161312. The simple carrying capacity 
model indicated that polar bear population levels 
range-wide will have moderately decreased by year 
45, assuming average projected levels of future sea 
ice. ARL 161331. Assuming minimal levels of future 
sea ice, the carrying capacity model projected trends 
“toward extirpation” of bears in the Divergent Ice 
Ecoregion by year 45 and in the Seasonal Ecoregion 
by year 75. ARL 161331. Similarly, according to USGS, 
the Bayesian Network model results suggested that 
“multiple stressors will likely play important and del-
eterious roles on all polar bear populations, even 
starting at year 45, and generally increase in their 
effect through year 100.” ARL 161332. For example, 
the Bayesian Network model projected an outcome of 
extinction for bears in the Seasonal and Divergent Ice 
Ecoregions by year 45 and for bears in the Conver-
gent Ice Ecoregion by year 75. ARL 161312-13. In the 
Archipelago Ecoregion, a “smaller” population was 
the dominant outcome at year 45 under all scenarios. 
ARL 161332. 

 In relying on the USGS population models, FWS 
emphasized that it had less confidence in the spe- 
cific numerical outcomes of these models than in 
their “general direction and magnitude.” ARL 117278. 
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Specifically, FWS pointed to several caveats that 
USGS itself identified in the development of these 
models. As FWS described, USGS acknowledged that 
the carrying capacity model only accounted for 
changes in sea ice extent and could not account for 
several other important factors, including seasonal 
ice fluctuations and other population stressors. ARL 
117277. Further, USGS indicated that this simple 
model assumed a linear relationship between sea ice 
and numbers of bears, which is not necessarily the 
case, and it also assumed that polar bear density will 
not change over time, which “is almost certainly not 
valid.” ARL 161323. FWS similarly discounted the 
specific outcomes of the Bayesian Network model, 
which USGS described as a “first-generation ‘alpha’ 
level prototype,” ARL 161338, because it reflected the 
judgment of only one polar bear expert and “still must 
be vetted through other polar bear experts.” ARL 
161338; see also ARL 117278. Insofar as these popula-
tion models were generally consistent with the record 
as a whole, however, FWS found that these models 
supported a conclusion that sea ice losses will nega-
tively impact polar bears in a significant way within 
the foreseeable future. ARL 117278; ARL 117300. 

 Based on a voluminous administrative record, 
including the studies described above, and input from 
fourteen peer reviewers and numerous polar bear 
specialists, climate scientists, experts in Traditional 
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Ecological Knowledge (“TEK”),10 state and federal 
agencies, foreign governments, Alaska Native tribes 
and tribal organizations, federal commissions, local 
governments, commercial and trade organizations, 
conservation organizations, nongovernmental organi-
zations, and private citizens, FWS concluded that the 
polar bear was threatened throughout its range at 
the time of listing, within the meaning of the ESA. 
ARL 117296. Specifically, FWS determined that all 
polar bear populations will be affected by substantial 
losses of sea ice within the foreseeable future (which 
it defined as 45 years), although different populations 
will be affected at different rates and to different 
degrees. ARL 117279-80. FWS further found that po-
lar bears are unlikely to adapt to these anticipated 
habitat changes. ARL 117264-66. 

 
 10 TEK is a formally-recognized body of knowledge devel-
oped by the native people who co-exist with the polar bear in its 
habitat. TEK principles and observations include where and 
when polar bears feed, how they hunt, where they den, how they 
respond to different types of ice habitat, and how they travel. 
See Defendant-Intervenor Arctic Slope Regional Corporation 
Cross-Motion and Memorandum in Opposition, Docket Nos. 146, 
147 (“ASRC Def-Int. Mot.”) at 3. This knowledge has been 
gained through traditional subsistence efforts, handed down 
over generations by oral tradition, and shared with scientists 
researching the species, including FWS scientists. ASRC Def-
Int. Mot. at 3. TEK offers an opportunity for “clear observational 
records over relatively long temporal scales.” ASRC Def-Int. 
Mot. at 11 (quoting ARL 130884). For the purposes of the Listing 
Rule, FWS accepted TEK as a relevant source of information on 
the ecology of polar bears. ARL 117252. 
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 However, notwithstanding these findings, FWS 
concluded that the polar bear was not endangered in 
any portion of its range at the time of listing. ARL 
117301. The agency determined that at the time of 
listing the species was generally abundant through-
out its range, the species continued to occupy the 
full extent of its historical range, and it had yet to 
experience precipitous population declines in any 
portion of its range. ARL 117299-301. Even in the 
Western Hudson Bay population, where a statistically-
significant decline had been observed, the species 
continued to reproduce normally. ARL 117300. Ac-
cording to FWS, these countervailing facts demon-
strated that the polar bear was not “in danger of 
extinction” at the time it made its listing decision, 
although the agency reiterated that the species would 
likely become an endangered species by mid-century. 
ARL 117301. 

 The publication of the Listing Rule triggered 
lawsuits by a number of organizations and individ-
uals: (1) the State of Alaska (“Alaska”)11 (State of 
Alaska v. Salazar, et al., No. 08-1352 (D.D.C. Aug. 4, 
2008)); (2) Safari Club International and Safari Club 

 
 11 The State of Alaska is a sovereign state with an averred 
interest in the management of its wildlife and natural resources, 
including the polar bear, and an averred interest in the impact 
of the Listing Rule on public services, tourism, transportation, 
and resource development within the state. Alaska Compl. ¶¶ 9, 
10. 
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International Foundation (collectively, “SCI”)12 (Safari 
Club Int’l, et al. v. Salazar, et al., No. 08-1550 (D.D.C. 
Sept. 8, 2008)); (3) California Cattlemen’s Associa- 
tion and the Congress on Racial Equality (collec- 
tively, “CCA”)13 (California Cattlemen’s Ass’n, et al. v. 
Salazar, et al., No. 08-1689 (D.D.C. Oct. 2, 2008)); 
(4) Center for Biological Diversity, Natural Resources 
Defense Council, and Greenpeace (collectively, “CBD”)14 
(Ctr. for Biological Diversity, et al. v. Salazar, et al., 
No. 08-1339 (N.D. Cal. Mar. 10, 2008));15 and (5) Con-
servation Force, the Inuvialuit Game Council, and 
numerous hunting and trapping organizations as 

 
 12 Safari Club International and Safari Club International 
Foundation are not-for-profit public education and hunting ad-
vocacy organizations with an averred interest in the impact of 
the Listing Rule on sustainable use wildlife conservation efforts, 
including foreign trophy hunting programs. SCI Compl. ¶¶ 14-17. 
 13 California Cattlemen’s Association and the Congress on 
Racial Equality are not-for-profit organizations that represent 
California’s beef producers and poor and minority business 
owners, respectively, with an averred interest in ensuring that 
the Listing Rule does not expose their members to an elevated 
risk of citizen suits and increased costs of doing business. CCA 
First Am. Compl. ¶¶ 5, 6. 
 14 Center for Biological Diversity, Natural Resources De-
fense Council, and Greenpeace are not-for-profit environmental 
advocacy organizations with members that have an averred in-
terest in the protection and conservation of wildlife species, such 
as the polar bear, and their habitat. CBD Third Am. Compl. 
¶¶ 20-23. 
 15 This case was subsequently transferred and assigned a 
new case number in this Court. See Ctr. for Biological Diversity, 
et al. v. Salazar, et al., No. 08-2113 (D.D.C. Dec. 8, 2008). 
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well as individuals (collectively, “CF”)16 (Conservation 
Force, et al. v. Salazar, et al., No. 09-245 (D.D.C. Feb. 
9, 2009)). These five actions were subsequently con-
solidated before this Court, along with six related 
actions, pursuant to an order of the Judicial Panel on 
Multi-District Litigation.17 See generally Certified 
Copy of Transfer Order, Docket No. 1.18 

 
 16 Conservation Force is a not-for-profit wildlife conserva-
tion organization with an averred interest in managing and 
protecting game species, including polar bears. CF Compl. ¶ 16. 
Joining with Conservation Force in its lawsuit is the Inuvialuit 
Game Council, which represents the interests of the Inuvialuit 
people on all matters pertaining to wildlife management within 
Canada’s Inuvialuit Settlement Region. CF Compl. ¶ 17. Also 
joining with these plaintiffs are a number of hunting and 
trapping organizations, sportsmen organizations and outfitters, 
and individuals who have participated in polar bear trophy 
hunting. CF Compl. ¶¶ 18-50. 
 17 On the same day that FWS issued its final rule listing the 
polar bear as a threatened species, the Secretary of the Interior 
published proposed regulations pursuant to 16 U.S.C. § 1533(d). 
See Special Rule for the Polar Bear, 73 Fed. Reg. 28,306 (May 
15, 2008) (“Interim 4(d) Rule”). These regulations were later fi-
nalized and codified at 50 C.F.R. § 17.40(q) and are the subject of 
two additional actions before this Court. The four remaining 
actions challenge the Service’s subsequent refusal to issue per-
mits for importing sport-hunted polar bear trophies under the 
Marine Mammal Protection Act (“MMPA”), 16 U.S.C. §§ 1371-
1389 (2006). These six actions have been briefed separately from 
the Listing Rule cases; therefore, the Court does not address 
either the 4(d) Rule or the import ban challenges here. 
 18 Unless otherwise specified, all references to pleadings, 
proceedings, hearings, opinions, and orders can be found on the 
Misc. No. 08-764 docket. 
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 Several groups intervened to defend against plain-
tiffs’ challenges to the Listing Rule. Specifically, this 
Court permitted the Alaska Oil and Gas Association 
(“AOGA”) and the Arctic Slope Regional Corporation 
(“ASRC”) to intervene as defendants in the challenge 
brought by plaintiff CBD. See Stipulation and Order 
Regarding Intervention, Docket No. 33, at 4-5. The 
Court also permitted SCI, a plaintiff in its own action, 
to intervene as a defendant in the action brought by 
plaintiff CBD. Plaintiff CBD was permitted to inter-
vene as a defendant in the remaining challenges to 
the Listing Rule. 

 On October 20, 2009, plaintiffs filed their mo-
tions for summary judgment.19 Among other claims, 
plaintiff CBD contends that the decision to list the 

 
 19 Plaintiffs Center for Biological Diversity, Natural Re-
sources Defense Council and Greenpeace jointly filed a motion 
for summary judgment. See generally Motion for Summary 
Judgment by CBD, Docket No. 125 (“CBD Mot.”). The remaining 
plaintiffs also filed a joint motion for summary judgment that 
addresses their common claims. See generally Joint Motion for 
Summary Judgment on Listing Rule Claims, Docket No. 127 
(“JP Mot.”). The Court also permitted each of these plaintiffs to 
submit supplemental motions and memoranda in support of 
summary judgment. See generally Alaska’s Motion for Summary 
Judgment on Listing Rule Claims, Docket No. 128 (“Alaska 
Mot.”); Motion and Supplemental Memorandum of CCA in Sup-
port of Motion for Summary Judgment Challenging the Listing 
Rule, Docket No. 124 (“CCA Mot.”); Motion for Summary Judg-
ment and Supplemental Memorandum of Points and Authorities 
by SCI, Docket No. 123 (“SCI Mot.”); Motion for Summary 
Judgment by CF, Docket No. 126, corrected at Docket No. 131 
(“CF Mot.”). 
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polar bear as threatened was arbitrary and capricious 
because the polar bear met the definition of an en-
dangered species under the ESA at the time of listing 
and thus qualified for a higher level of protection. The 
remaining plaintiffs (collectively, “Joint Plaintiffs”) 
contend, among other things, that the decision to list 
the polar bear was arbitrary and capricious because 
the polar bear did not meet the definition of a threat-
ened species at the time of listing and therefore did 
not qualify for ESA protections. 

 The federal defendants filed their cross-motion 
for summary judgment on December 7, 2009. See 
generally Federal Defendants’ Combined Opposition 
and Cross-Motion for Summary Judgment on List- 
ing Rule Claims, Docket No. 137 (“Fed. Def. Mot.”). 
The various defendant-intervenors filed their cross-
motions for summary judgment on January 19, 
2010.20 

 This Court held an initial hearing on the parties’ 
cross-motions for summary judgment on October 20, 
2010. At that hearing, the Court focused only on a 
threshold question: whether it must review the 

 
 20 See generally Defendant-Intervenor SCI Cross-Motion for 
Summary Judgment and Memorandum in Opposition, Docket 
Nos. 144, 145 (“SCI Def-Int. Mot.”); Defendant-Intervenor ASRC 
Cross-Motion and Memorandum in Opposition, Docket Nos. 146, 
147 (“ASRC Def-Int. Mot.”); Defendant-Intervenor AOGA Cross-
Motion for Summary Judgment, Docket No. 148 (“AOGA Def-Int. 
Mot.”); Defendant-Intervenor CBD Cross-Motion for Summary 
Judgment, Docket No. 149 (“CBD Def-Int. Mot.”). 
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agency’s interpretation of the ESA listing classifi-
cations under step one or step two of the familiar 
framework set forth in Chevron, U.S.A., Inc. v. Natu-
ral Resources Defense Council, Inc., 467 U.S. 837 
(1984). In a Memorandum Opinion issued on Novem-
ber 4, 2010, the Court held that FWS had improperly 
relied on an erroneous plain-meaning reading of the 
definition of an endangered species that could not be 
upheld under step one of Chevron. In re Polar Bear 
Endangered Species Act Listing and § 4(d) Rule 
Litigation, 748 F. Supp. 2d 19, 29 (D.D.C. 2010) [here-
inafter In re Polar Bear]. Finding that the term 
“endangered species” under the ESA is instead am-
biguous, the Court remanded the Listing Rule to the 
agency “to treat the statutory language as ambigu-
ous.” Id. 

 In response to the Court’s remand order, on 
December 22, 2010, the federal defendants submitted 
the agency’s memorandum of supplemental explana-
tion. See generally Supplemental Explanation for the 
Legal Basis of the Department’s May 15, 2008 De-
termination of Threatened Status for Polar Bears, 
Docket No. 237-1 (“Supp. Exp.”). In their Supplemen-
tal Explanation, FWS concluded that, even treating 
the phrase “in danger of extinction” in the definition 
of an endangered species as ambiguous, the adminis-
trative record does not support a finding that the 
polar bear qualified for endangered status at the time 
of listing. Because the agency determined that the 
species is likely to become endangered within the 
foreseeable future, however, FWS reiterated that the 
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polar bear met ESA’s the definition of a threatened 
species at the time of listing. Supp. Exp. at 16. 

 The Court gave the parties an opportunity to 
submit additional briefs responding to the agency’s 
supplemental explanation. See generally Joint Plain-
tiffs’ Response to Federal Defendants’ Supplemental 
Explanation, Docket No. 240 (“JP Supp. Mem.”); Plain-
tiff CBD’s Response to Federal Defendants’ Supple-
mental Explanation, Docket No. 241 (“CBD Supp. 
Mem.”); AOGA and ASRC Defendant-Intervenors’ Re-
sponse to Federal Defendants’ Supplemental Ex-
planation, Docket No. 239 (“AOGA Supp. Mem.”); 
Federal Defendants’ Supplemental Reply, Docket No. 
242 (“Fed. Def. Supp. Reply”). A second motions hear-
ing was held on February 23, 2011, during which the 
Court heard arguments on all plaintiffs’ Listing Rule 
claims. The parties’ cross-motions for summary judg-
ment are now ripe for determination by the Court. 

 
II. STANDARD OF REVIEW 

 The Service’s listing decisions are subject to re-
view under the APA. See, e.g., Am. Wildlands v. 
Kempthorne, 530 F.3d 991, 997 (D.C. Cir. 2008). 
Under APA review, federal agency actions are to be 
held unlawful and set aside where they are “arbi-
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law.” 5 U.S.C. § 706(2)(A). To 
make this finding, a court must determine whether 
the agency “considered the factors relevant to its de-
cision and articulated a rational connection between 
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the facts found and the choice made.” Keating v. 
FERC, 569 F.3d 427, 433 (D.C. Cir. 2009) (citing Balt. 
Gas & Elec. Co. v. Natural Res. Def. Council, Inc., 462 
U.S. 87, 105 (1983)). 

 The standard of review under the APA is a nar-
row one. Citizens to Pres. Overton Park v. Volpe, 401 
U.S. 402, 416 1971). The court is not empowered to 
substitute its judgment for that of the agency. Id. 
Deference to the agency’s judgment is particularly 
appropriate where the decision at issue “requires a 
high level of technical expertise.” Marsh v. Or. Natu-
ral Res. Council, 490 U.S. 360, 375-77 (1989); Ethyl 
Corp. v. EPA, 541 F.2d 1, 36 (D.C. Cir. 1976) (“[The 
court] must look at the decision not as the chemist, 
biologist or statistician that [it is] qualified neither by 
training nor experience to be, but as a reviewing 
court exercising [its] narrowly defined duty of holding 
agencies to certain minimal standards of rational-
ity.”). Specifically, with regard to FWS decisions, this 
Court has previously recognized that “[g]iven the 
expertise of the FWS in the area of wildlife conserva-
tion and management and the deferential standard of 
review, the Court begins with a strong presumption 
in favor of upholding decisions of the [FWS].” Am. 
Wildlands v. Kempthorne, 478 F. Supp. 2d 92, 96 
(D.D.C. 2007) (citing Carlton v. Babbitt, 900 F. Supp. 
526, 530 (D.D.C. 1995)). 

 This narrow, deferential standard does not, how-
ever, shield the agency from a “thorough, probing, in-
depth” review. Overton Park, 401 U.S. at 415. The 
court’s inquiry into the facts must be both “searching 
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and careful.” Id. at 416. Administrative action must 
be invalidated as arbitrary where the agency 

relied on factors which Congress has not in-
tended it to consider, entirely failed to con-
sider an important aspect of the problem, 
offered an explanation for its decision that 
runs counter to the evidence before the agency, 
or is so implausible that it could not be as-
cribed to a difference in view or the product 
of agency expertise. 

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. 
Ins. Co., 463 U.S. 29, 43 (1983). This determination 
must be made solely on the basis of the record before 
the agency when it made its decision. Camp v. Pitts, 
411 U.S. 138, 142 (1973). 

 Where the court reviews an agency’s interpreta-
tion of a statute it is charged with administering, the 
Supreme Court’s opinion in Chevron provides the ap-
propriate framework of review. The first step in this 
review process is for the court to determine “whether 
Congress has directly spoken to the precise question 
at issue.” Chevron, 467 U.S. at 842. “If the intent of 
Congress is clear, that is the end of the matter; for 
the court, as well as the agency, must give effect to 
the unambiguously expressed intent of Congress.” Id. 
at 842-43. In determining whether the statute unam-
biguously expresses the intent of Congress, the court 
should use all the “traditional tools of statutory con-
struction,” see id. at 843 n.9, including looking to 
the text and structure of the statute, as well as its 
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legislative history, if appropriate. See Bell Atlantic 
Tel. Co. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997). 

 If the court concludes that the statute is either 
silent or ambiguous with respect to the precise ques-
tion at issue, the second step of the court’s review 
process is to determine whether the interpretation 
proffered by the agency is “based on a permissible 
construction of the statute.” Chevron, 467 U.S. at 843. 
The court must defer to agency interpretations that 
are not “procedurally defective, arbitrary or capri-
cious in substance, or manifestly contrary to the stat-
ute.” United States v. Mead Corp., 533 U.S. 218, 227 
(2001) (citing Chevron, 467 U.S. at 843-44). 

 
III. DISCUSSION 

 Plaintiffs have identified a number of purported 
deficiencies in the Listing Rule, each of which forms 
the basis for a claim that FWS violated both the ESA 
and the APA when it listed the polar bear as a threat-
ened species. Plaintiffs’ claims can be classified into 
three general categories. 

 First, each of the plaintiffs in this case argues 
that the Service’s decision to list the polar bear as a 
threatened species was based on a fundamentally 
flawed interpretation of the ESA’s listing standards 
and a misguided application of the record evidence. 
Specifically, plaintiff CBD claims that FWS wrongly 
concluded that the polar bear did not qualify for 
endangered status at the time of listing, given the 
evidence in the record indicating that substantial 
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anticipated sea ice losses will continue through the 
end of the 21st century. By contrast, Joint Plaintiffs 
claim that FWS failed to demonstrate that the polar 
bear is sufficiently likely to become endangered with-
in the foreseeable future and, therefore, the agency 
wrongly concluded that the polar bear qualified for 
threatened status at the time of listing. In the alter-
native, a smaller subset of plaintiffs (including CBD, 
SCI, and CF) argues that FWS erred when it con-
cluded that no polar bear population or ecoregion 
qualifies as a “distinct population segment,” which 
would have allowed the Service to tailor ESA protec-
tions more narrowly across populations. 

 Second, plaintiffs argue that FWS ignored or other-
wise failed to adequately address four listing factors 
that the ESA requires the agency to consider. Joint 
Plaintiffs claim that the Service failed to adequately 
“take into account” foreign conservation programs, 
particularly Canadian sport-hunting programs, be-
cause it failed to ensure that its listing decision would 
not negatively impact those programs. Joint Plaintiffs 
also claim that the Service failed to demonstrate that 
it relied upon the “best available science,” because the 
climate models, population models, and population 
monitoring studies the Service relied upon do not, in 
fact, support the agency’s conclusion that the polar 
bear is likely to become endangered within the fore-
seeable future. Plaintiff CBD claims that FWS im-
properly downplayed the threat of hunting to the 
polar bear and wrongly concluded that the polar bear 
was not in danger of extinction at the time of listing 
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as a result of the combined threats of habitat loss 
(“Listing Factor A”) and overutilization (“Listing Fac-
tor B”). Joint Plaintiffs finally claim that FWS wrongly 
concluded that existing regulatory mechanisms (“List-
ing Factor D”) will be insufficient to protect the polar 
bear despite future sea ice losses. 

 Third and finally, plaintiffs identify deficiencies 
in the Service’s decision-making process for the List-
ing Rule. Plaintiff Alaska claims that FWS failed to 
provide an adequate “written justification” in re-
sponse to the State’s comments, as it was required to 
do under Section 4(i) of the ESA. Plaintiff CF claims 
that FWS similarly erred by failing to respond to its 
comments on the Listing Rule. 

 Having carefully considered each of these argu-
ments, the Court is simply not persuaded that the 
Service’s decision to list the polar bear as a threat-
ened species under the ESA was arbitrary and capri-
cious. As the Supreme Court noted in Babbitt v. Sweet 
Home, “[t]he task of defining and listing endangered 
and threatened species requires an expertise and 
attention to detail that exceeds the normal province 
of Congress,” and of the courts as well. 515 U.S. 687, 
708 (1995). This Court is not empowered to substitute 
its own judgment for that of the agency but can only 
hold the agency to “minimal standards of rationality.” 
Ethyl Corp., 541 F.2d at 36. Accordingly, and for the 
reasons set forth below, the Court finds that the List-
ing Rule represents a reasoned exercise of the Ser-
vice’s discretion based on the facts and the best 
available science at the time the agency made its de-
termination. 



App. 77 

 The Court will now address each of plaintiffs’ 
claims in turn.21 

 
A. The Service Articulated a Rational Ba-

sis for Its Conclusion that the Polar 
Bear Met the Definition of a Threatened 
Species at the Time of Listing 

1. Plaintiff CBD’s Claim that the Polar 
Bear Should Have Been Considered 
Endangered at the Time of Listing 

 The Court turns first to plaintiff CBD’s claim 
that FWS wrongly concluded that the polar bear did 
not qualify for endangered status as of 2008. The 

 
 21 As a threshold matter, the federal defendants contend 
that one set of plaintiffs – California Cattlemen’s Association and 
the Congress on Racial Equality – failed to demonstrate stand-
ing to challenge the Listing Rule and, therefore, any claims 
uniquely raised by those plaintiffs must be dismissed. The Court 
finds, however, that these plaintiffs have raised no claims that 
were not also fully briefed by the larger group of Joint Plaintiffs. 
Accordingly, as the federal defendants concede that the remain-
ing plaintiffs in this action have demonstrated their standing to 
challenge the Listing Rule, see Fed. Def. Reply, Docket No. 195, 
at 71-72, the Court need not consider the federal defendants’ 
standing challenge, and it declines to do so. See Massachusetts v. 
EPA, 549 U.S. 497, 518 (2007) (“Only one of the petitioners 
needs to have standing to permit us to consider the petition for 
review.”); see also Ass’n of Am. Physicians and Surgeons, Inc. v. 
FDA, 539 F. Supp. 2d 4, 14 (D.C. Cir. 2008) (citing Mountain 
States Legal Found. v. Glickman, 92 F.3d 1228, 1232 (D.C. Cir. 
1996) (“ ‘For each claim, if constitutional and prudential standing 
can be shown for at least one plaintiff, [the court] need not consider 
the standing of the other plaintiffs to raise that claim.’”)). 
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Court will begin by outlining the Service’s interpreta-
tion of the definition of an endangered species under 
the ESA, as applied to the polar bear. 

 
a. The Service’s Findings 

 In their original briefs and at a motions hearing 
held on October 20, 2010, the federal defendants 
argued that the text, structure, and legislative his-
tory of the ESA plainly and unambiguously require 
that a species must be in imminent danger of extinc-
tion to be designated as an endangered species. This 
Court held in a November 4, 2010 Memorandum 
Opinion that neither the statute itself nor its legisla-
tive history compels the federal defendants’ reading 
of the term “in danger of extinction” and that the 
term is, instead, ambiguous. In re Polar Bear, 748 
F. Supp. 2d at 28-29. Accordingly, following D.C. Cir-
cuit precedent, the Court remanded the rule to agency 
decision-makers to “fill in the gap” in the statute by 
providing additional explanation for the agency’s de-
termination that the polar bear was not in danger of 
extinction at the time of listing. Id. at 29. On Decem-
ber 22, 2010, the federal defendants submitted the 
agency’s Supplemental Explanation in response to 
the Court’s remand order. 

 The Service emphasizes that its Supplemental 
Explanation is not intended to set forth a new state-
ment of agency policy or a new “rule” pursuant to the 
APA, nor does the agency intend to adopt independ-
ent, broad-based criteria for defining the statutory 
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term “in danger of extinction.” Supp. Exp. at 1-2. 
Nonetheless, the agency claims that its starting point 
in making such a determination is the general under-
standing that the phrase “in danger of extinction” 
describes a species that is currently on the brink of 
extinction in the wild. Supp. Exp. at 3. According to 
FWS, to be “currently on the brink of extinction” does 
not necessarily mean that extinction is certain or in-
evitable; rather, whether a species is currently on the 
brink of extinction “depends on the life history and 
ecology of the species, the nature of the threats, and 
the species’ response to those threats.” Supp. Exp. at 
3. 

 As FWS describes, the agency’s past “endan-
gered” listings can be broken out into roughly four 
categories: 

Category 1: Species facing a catastrophic 
threat from which the risk of extinction is 
imminent and certain. In this category, the 
timing of the threat alone is sufficient to 
deem the species in danger of extinction. The 
snail darter is the classic example of a spe-
cies in this category. See Tenn. Valley Auth. v. 
Hill, 427 U.S. 153 (1978). This fish species 
was discovered shortly after the Tennessee 
Valley Authority had begun construction of 
the Tellico Dam on the Little Tennessee 
River and, at the time of listing, the dam 
project threatened to immediately and com-
pletely obliterate the only known population. 

Category 2: Narrowly restricted endemics 
that, as a result of their limited range or 
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population size, are vulnerable to extinction 
from elevated threats. This category applies 
to species found in an extremely limited 
range that, in addition, are facing increasing 
threats. A large portion of listed species fall 
in this category. An example of one of these 
species is the Devil’s Hole pupfish, which 
lives in a single sinkhole in the southern 
Nevada desert that is experiencing a drop in 
groundwater level. See Cappaert v. United 
States, 426 U.S. 128 (1976). 

Category 3: Species formerly more wide-
spread that have been reduced to critically 
low numbers or restricted ranges and, conse-
quently, are at a high risk of extinction due 
to threats that would not otherwise imperil 
the species. This category represents a class 
of species experiencing both a severe range 
reduction and/or precipitous population crash 
combined with ongoing threats. Some exam-
ples of species falling in this category include 
California condors, whooping cranes, and 
vernal pool species, many of which have been 
all but wiped out by development and related 
factors. These species experience such a re-
stricted range that they are extremely vul-
nerable to both ongoing and chance threats. 

Category 4: Species with relatively wide-
spread distribution that have nevertheless 
suffered ongoing major reductions in num-
bers, range, or both, as a result of persistent 
threats. This category shares common char-
acteristics with threatened species in that 
they have suffered some recent decline in 
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numbers, range, or both, but to a more se-
vere extent. An example of a species falling 
in this category is the red-cockaded wood-
pecker, which was formerly a common bird 
but experienced a precipitous decline in 1970 
caused by an almost complete loss of its pri-
mary longleaf pine habitat. Currently, only 
small, isolated populations of this species 
remain, making the species more vulnerable 
to threats including reproductive isolation. 

Supp. Exp. at 4-6. Although there is no single metric 
for determining if a species is “in danger of extinc-
tion,” FWS contends that these four categories dem-
onstrate the agency’s largely consistent approach to 
endangered species listings. See Supp. Exp. at 4. 

 The Service asserts that its general understand-
ing of the statutory definition of an “endangered 
species” and its approach to species listings is sup-
ported by the text, structure, and the legislative 
history of the ESA. The Service notes that, insofar as 
an endangered species is any species which “is in 
danger of extinction” and a threatened species is any 
species which is “likely to become an endangered 
species within the foreseeable future,” the ESA rec-
ognizes species with “two distinct degrees of imperil-
ment based on the temporal proximity of the risk of 
extinction.” Supp. Exp. at 9. Within that general 
framework, the agency must exercise its discretion 
and expert judgment to weigh multiple factors on a 
species-specific basis. The Service asserts that its 
past listing decisions, including the polar bear Listing 
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Rule, represent a reasoned exercise of that discre-
tion.22 

 The Service contends that its species-specific 
listing determination for the polar bear constitutes a 
permissible construction of the ESA, given the life 
history and ecology of the species, the nature and 
timing of the threats, and the species’ observed and 
anticipated responses to those threats. According to 
FWS, the administrative record in this case demon-
strates that, at the time of listing, the polar bear fit 
none of the four general categories of endangered 
species identified by the agency as representative of 
its past listing decisions. Rather, the evidence before 
the agency showed that at the time of listing the po-
lar bear was a widespread, circumpolar species that 
had not been restricted to a critically small range or 
critically low numbers, nor had it suffered precipitous 
reductions in numbers or range. See Supp. Exp. at 15. 

 
 22 As this Court observed in its November 4, 2010 opinion, 
the courts have not offered an interpretation of the phrase “in 
danger of extinction” in the context of reviewing a listing de-
termination. In re Polar Bear, 748 F. Supp. 2d at 26 n.12. 
Nonetheless, FWS asserts that its approach is consistent with 
judicial interpretations indicating that Congress intended to del-
egate broad responsibility to the agency to make listing deter-
minations. See, e.g., Trout Unlimited v. Lohn, 559 F.3d 946, 961 
(9th Cir. 2009) (in which the court found that “[b]y leaving an 
‘explicit gap’ for agency-promulgated regulations, the ESA ex-
pressly delegates authority to the [agency] to decide how such 
listing determination should be made.”). 



App. 83 

 Specifically, FWS found the following facts dis-
positive: 

• At the time of listing, the polar bear was 
widely distributed in nineteen popu-
lations and numbered in abundance 
between 20,000 to 25,000 individuals. 
Supp. Exp. at 15. 

• Fourteen of the nineteen polar bear pop-
ulations were considered to be stable, in-
creasing, or data deficient at the time of 
listing. Supp. Exp. at 15. 

• Only one population – Western Hudson 
Bay – was verified to be in a statistically-
significant decline, although two other 
populations were also actually or poten-
tially declining. Supp. Exp. at 15. 

• No population decline was found to be 
precipitous, and reproduction and re-
cruitment were still occurring in declin-
ing populations. Supp. Exp. at 15. 

 In short, FWS determined, “there is simply no 
information in the Administrative Record to suggest 
that the species has experienced significant popula-
tion declines or severe retractions in its range such 
that it is currently on the brink of extinction or that it 
faced a sudden and calamitous threat.” Supp. Exp. at 
15-16.23 Accordingly, the agency concluded that the 

 
 23 Although population modeling for the species projected 
significant future declines in some polar bear populations, the 
agency ultimately determined that these model outcomes were 

(Continued on following page) 
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polar bear warranted listing as threatened range-
wide but did not qualify as an endangered species at 
the time of listing. 

 
b. Plaintiff CBD’s Arguments 

 Plaintiff CBD contends that, despite this Court’s 
remand order, the agency’s interpretation of the term 
“endangered species” to exclude the polar bear con-
tinues to violate the ESA. First, CBD contends that 
the agency has not significantly departed from its 
original position that an endangered species must be 
at risk of both imminent and certain extinction. 
According to CBD, nothing in the text, structure, or 
legislative history of the ESA supports the Service’s 
conclusion that the temporal proximity of an extinc-
tion threat is the controlling distinction between a 
threatened and an endangered species.24 Such a nar-
row reading of the statute, CBD contends, sets the 

 
too uncertain to support a specific conclusion about the actual 
rate of decline. See Supp. Exp. at 17. Similarly, although popula-
tion monitoring showed evidence of significant declines in body 
condition in some polar bear populations, see Supp. Exp. at 17, 
FWS found them insufficient to warrant endangered status for 
any particular population at the time of listing. See Supp. Exp. 
at 18. 
 24 As this Court noted in its remand order, the legislative 
history of the ESA indicates that Congress did not seek to make 
any single factor controlling when drawing the distinction be-
tween an endangered and a threatened species, nor did it seek to 
limit the applicability of the endangered category to only those 
species facing imminent extinction. See In re Polar Bear, 748 
F. Supp. 2d at 28. 
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bar for an “endangered” listing impossibly high. More-
over, it contravenes the purpose of the ESA, which is 
to provide a flexible approach to protecting species so 
that they can be recovered and delisted. 

 CBD also claims that the Service unlawfully dis-
counted or otherwise failed to consider key scientific 
information in determining that the polar bear was 
not endangered in any portion of its range. Indeed, 
CBD claims that FWS never actually analyzed 
whether, at the time of listing, polar bears fit within 
any of the four categories of endangered species 
described in its Supplemental Explanation. According 
to CBD, the administrative record demonstrates that 
the polar bear fits within three of the four “endan-
gered” classifications identified by the agency. 

 With respect to Category One, CBD asserts that 
FWS never considered whether global warming con-
stitutes a “catastrophic threat.” CBD contends, as it 
did in its original briefing, that polar bears in at least 
the Seasonal and Divergent Ice Ecoregions face such 
a threat, and did at the time of listing, because the 
best available science at the time indicated that a 
certain amount of warming is already committed 
through the end of the 21st century and that con-
tinued warming trends are unlikely to be reversed in 
the near future. CBD points specifically to the USGS 
population modeling exercises, which projected de-
clines in all of the polar bear ecoregions through mid-
century, or approximately over a 45-year period. CBD 
also cites to evidence in the record, including the 
Listing Rule itself, which suggests that these models 
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are only conservative estimates of the potential im-
pacts to polar bears from sea ice losses. See ARL 
117275 (“Simulated and projected rates of habitat loss 
during the late 20th and early 21st centuries by many 
[climate models] tend to be less than observed rates 
of loss during the past two decades; therefore, habitat 
losses based on [these models] were considered to be 
conservative.”); ARL 117280 (“The record low sea ice 
conditions of 2007 are an extension of an accelerating 
trend of minimum sea ice conditions and further 
support the concern that current sea ice models may 
be conservative and underestimate the rate and level 
of change expected in the future.”). 

 In addition to the USGS population monitoring 
exercises, CBD references population-specific studies 
to suggest that three populations – Western Hudson 
Bay, Southern Beaufort Sea, and Baffin Bay – were 
in danger of extinction at the time of listing. Reports 
in the record from the international Polar Bear 
Specialist Group indicate that six of the nineteen 
polar bear populations were declining at the time of 
listing, including these three. The Western Hudson 
Bay population saw a decline of twenty-two percent 
(22%) over an eighteen year period and showed 
statistically significant declines in body mass among 
female bears, ARL 117271, which must maintain a 
certain body weight to successfully reproduce, ARL 
117270. Researchers estimated that cub production 
in this population would “probably be negligible 
within the next 15-25 years.” ARL 117270. Population 
numbers also declined in the Southern Beaufort 
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Sea population, along with significant cumulative 
declines in observed cub survival and skull size and 
adult male body mass and skull size. See ARL 117272. 
Unprecedented instances of starvation and canni-
balism among the Southern Beaufort Sea were also 
reported and attributed to nutritional stress. See ARL 
117272. 

 Finally, CBD points to a letter from the Marine 
Mammal Commission (“MMC”),25 the agency charged 
with advising FWS on marine mammal issues, which 
urged FWS to list the polar bear as endangered in 
light of the USGS population modeling reports. See 
ARL 126312. In its letter, MMC concluded that 
“[w]hen taken as a whole, [the USGS reports] present 

 
 25 MMC is a non-executive agency created by the Marine 
Mammal Protection Act (“MMPA”). 16 U.S.C. §§ 1403, 1406. The 
MMPA does not require FWS to follow the MMC’s recommenda-
tions but only requires FWS to respond to MMC and explain its 
reasoning if those recommendations are not followed. Id. § 1402(d); 
see also ARL 108484. The Court notes that MMC provided two 
sets of comments on the listing decision and comments as a peer 
reviewer on the Service’s earlier status assessment for the polar 
bear. MMC’s comments on the status assessment and its first set 
of comments on the proposed listing supported the Service’s 
range-wide “threatened” designation for the polar bear. See ARL 
18533; ARL 61800; ARL 126309. In its second set of comments, 
referenced here, MMC recommended listing the polar bear as 
endangered because of USGS population projections for the 
Seasonal and Divergent Ice ecoregions. See ARL 126309. FWS 
responded to MMC’s recommendation by letter dated June 17, 
2008. AR4D 14233 (final response dated June 17, 2008 included 
in the administrative record for the Interim 4(d) Rule); see also 
ARL 108485 (draft response dated Feb. 28, 2008). 
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a bleak picture of the survival prospects of most 
populations of polar bears, absent rigorous manage-
ment of the underlying factors driving climate 
change.” ARL 126315. According to CBD, this letter 
supports a conclusion that the agency acted arbitrar-
ily in failing to find that the polar bear was endan-
gered throughout a significant portion of its range at 
the time the agency made its decision. 

 With respect to Category Two, CBD asserts that 
FWS never considered whether the polar bear should 
be considered a “narrowly restricted endemic” species 
facing elevated threats. By contrast, CBD contends 
that the polar bear should be considered an endemic 
species because it relies exclusively on a particular 
type of sea ice habitat. FWS acknowledged that this 
habitat type is at risk from continued warming pat-
terns; indeed, this conclusion forms the basis for the 
agency’s decision to list the species as threatened. As 
such, CBD argues that the agency was obligated to 
consider whether the polar bear should have properly 
been classified as endangered because of its unique 
habitat needs and the particular threats to that 
habitat from climate change. 

 Finally, with respect to Category Four, CBD 
asserts that the agency failed to consider whether 
any polar bear population “ ‘suffered ongoing major 
reductions in its numbers, range, or both, as a result 
of factors that have not been abated.’ ” CBD Supp. 
Mem. at 24 (quoting Supp. Exp. at 6). At the least, 
CBD contends that a twenty-two percent decline in 
the Western Hudson Bay population should have 
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been considered a “major decline in numbers.” CBD 
Supp. Mem. at 24. 

 CBD also points out that, although the polar bear 
was the first species to be listed due to climate 
change, FWS never considered whether the existence 
of a new threat might warrant the creation of an al-
together new category. Instead, CBD contends, the 
agency relied on flawed conclusions, incorrect as-
sumptions, and an unreasonably narrow interpreta-
tion of the statute to justify a lower level of protection 
for the polar bear than the species demands. Ac-
cording to CBD, the agency consistently failed to ar-
ticulate a rational connection between the record 
evidence and the choice it made. For these reasons, 
CBD argues that the Service’s interpretation of the 
definition of “endangered species” to exclude the polar 
bear was arbitrary, capricious, and manifestly con-
trary to the text, structure, and purpose of the ESA. 

 
c. The Court’s Analysis 

 As a threshold matter, the parties disagree on 
whether the Court is obliged to review the statutory 
interpretation set forth in the agency’s Supplemental 
Explanation under the deferential Chevron frame-
work, or whether another standard should guide the 
Court’s review on remand. Before reaching the merits 
of the agency’s Supplemental Explanation, the Court 
must first determine the appropriate standard of re-
view. The Court turns now to that question. 
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i. Standard of Review on Re-
mand 

 As noted above, where a court reviews an agen-
cy’s interpretation of a statute it is charged with 
administering, such as the ESA, the Supreme Court’s 
opinion in Chevron, U.S.A., Inc. v. Natural Resources 
Defense Council, Inc. provides the appropriate frame-
work of review. Here, the federal defendants, the 
defendant-intervenors, and the Joint Plaintiffs concur 
that this Court, having found that the agency’s plain-
meaning interpretation of the definition of an endan-
gered species fails under step one of the Chevron 
framework, should now analyze the agency’s Supple-
mental Explanation under step two of Chevron, which 
requires the Court to uphold any reasonable agency 
interpretation of ambiguous statutory language. See 
467 U.S. at 843-44. Plaintiff CBD contends, by con-
trast, that the agency’s Supplemental Explanation 
here is not “Chevron step two-worthy.” CBD Supp. 
Mem. at 4. 

 Under the Supreme Court’s decision in United 
States v. Mead, an agency interpretation qualifies for 
Chevron review when it meets two requirements: 
(1) “when it appears that Congress delegated authori-
ty to the agency generally to make rules carrying the 
force of law,” and (2) “the agency interpretation claim-
ing deference was promulgated in the exercise of that 
authority.” 533 U.S. at 226-27; see also Pub. Citizen, 
Inc. v. HHS, 332 F.3d 654, 659 (D.C. Cir. 2003) (cit- 
ing Mead standard). According to CBD, the agency’s 
Supplemental Explanation meets neither of these 
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requirements. Indeed, CBD goes further, arguing that 
the agency’s Supplemental Explanation is entitled to 
no deference at all. Where a Chevron analysis is 
inappropriate, the Supreme Court has held that an 
agency interpretation may nonetheless be entitled to 
“respect,” but only to the extent that interpretation 
has the “power to persuade.” Skidmore v. Swift & Co., 
323 U.S. 134, 140 (1944); see also Power v. Barnhart, 
292 F.3d 781, 786 (D.C. Cir. 2002) (“Under Skidmore, 
we grant an agency’s interpretation only so much def-
erence as its persuasiveness warrants.”). CBD asserts 
that the agency’s Supplemental Explanation has no 
“power to persuade” because it is inconsistent with 
the statute’s text, legislative history, and policy ob-
jectives, and because it is effectively post hoc rational-
ization, developed directly in response to litigation. 
Accordingly, CBD concludes, the agency’s interpreta-
tion of the statutory phrase “in danger of extinction” 
does not warrant deference under either the Chevron 
or the Skidmore standard, and this Court “must 
decide for itself the best interpretation of ‘in danger of 
extinction’ as applied to the polar bear.” CBD Supp. 
Mem. at 9 (citing Landmark Legal Found. v. IRS, 267 
F.3d 1132, 1136 (D.C. Cir. 2001)). 

 After careful consideration of these arguments, 
the Court nevertheless concludes that Chevron pro-
vides the appropriate standard of review on remand. 
This Court remanded the Listing Rule to FWS for the 
very limited purpose of providing additional expla-
nation for its listing determination for the polar bear. 
In other cases remanding an agency decision for a 
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similarly limited purpose, the D.C. Circuit has subse-
quently reviewed the agency’s supplemental analysis 
under the Chevron framework. See Sec’y of Labor v. 
Nat’l Cement Co. of Cal., 573 F.3d 788, 793 (D.C. Cir. 
2009) (concluding that “the Secretary’s interpretation 
[on remand] is entitled to Chevron deference”); PDK 
Labs., Inc. v. DEA, 438 F.3d 1184, 1189-90 (D.C. Cir. 
2006) (“This leaves us with the task of resolving at 
Chevron’s second step whether the Deputy Adminis-
trator’s resolution of that ambiguity [on remand] is 
based on a permissible construction of the statute.”). 

 Indeed, the D.C. Circuit recently addressed this 
precise question in Menkes v. U.S. Department of 
Homeland Security, 637 F.3d 319 (D.C. Cir. 2011). In 
Menkes, as here, the D.C. Circuit remanded to the 
Coast Guard for a “forthright” agency interpretation 
of ambiguous statutory language in the Great Lakes 
Pilotage Act. Although the plaintiff in that case ar-
gued that the agency’s response on remand was not 
entitled to deferential Chevron review, the D.C. Cir-
cuit disagreed. Specifically, the court found that 
Chevron deference was appropriate because the Coast 
Guard was acting “pursuant to an express delega- 
tion from Congress” and because its interpretation 
addressed “interstitial questions” that the agency 
“deserve[d] deference to address.” Id. at 331-32 (citing 
Barnhart v. Walton, 535 U.S. 212, 222 (2002); see also 
Mylan Labs., Inc. v. Thompson, 389 F.3d 1272, 1280 
(D.C. Cir. 2004)). The court found that the agency was 
not required to conduct notice-and-comment rulemak-
ing procedures or engage in a formal adjudicatory 
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process for its statutory interpretation to warrant 
deferential review. Menkes, 637 F.3d at 332-33. Ra-
ther, the court concluded that “the Coast Guard’s 
enunciation of the aforecited statutory interpreta-
tions and rules has the ‘force of law,’ . . . especially 
given the instruction from this court to the agency to 
‘come to grips with the meaning of the statute.’ ” Id. 
at 332. 

 Because this Court finds that the court’s opinion 
in Menkes bears directly on the question before it, it 
is bound to follow the D.C. Circuit’s approach. Here, 
as in Menkes, the Court required the Service to grap-
ple with the ambiguities in the ESA’s definition of the 
term “endangered species,” pursuant to the agency’s 
express authority to make listing determinations 
case-by-case in light of the best available science for 
each species. The Court expressly did not require the 
agency to adopt independent, broad-based criteria or 
prospective policy guidance regarding the interpreta-
tion of the phrase “in danger of extinction” in the 
ESA. Further, the Court expressly did not require the 
agency to conduct notice-and-comment rulemaking 
procedures or to engage in additional fact-finding. 
Given the narrow scope of the remand order in this 
case, the Court is persuaded that the agency’s Sup-
plemental Explanation qualifies for deferential re-
view under Chevron.26 

 
 26 While the Court is sensitive to CBD’s concerns that the 
agency’s Supplemental Explanation may constitute post hoc 

(Continued on following page) 
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ii. Merits 

 As set forth below, having carefully considered 
the agency’s Supplemental Explanation, the parties’ 
arguments contained in both the original and sup-
plemental briefing, and the relevant case law, the 
Court finds that it must uphold the Service’s conclu-
sion that the polar bear was not endangered at the 
time of listing under step two of the Chevron frame-
work. 

 As an initial matter, the Court finds that the 
agency’s general understanding that an endangered 
species is “on the brink of extinction” is not clearly 
out of line with Congressional intent.27 With that said, 

 
rationalization, it finds persuasive the D.C. Circuit’s reasoning 
in Alpharma, Inc. v. Leavitt, 460 F.3d 1, 6 (D.C. Cir. 2006), in 
which the court noted that it would make no sense for a court to 
order a remand for supplemental explanation only to then reject 
that explanation as post hoc rationalization. Moreover, the Court 
is persuaded that the agency’s Supplemental Explanation does 
not constitute impermissible post hoc rationalization because 
the agency decision-makers themselves developed and approved 
it. See Pub. Citizen v. FMCSA, 374 F.3d 1209, 1218 (D.C. Cir. 
2004) (noting that “[t]he expertise of the agency . . . must be 
brought to bear” (citation omitted)). 
 27 The agency’s determination that an endangered species is 
“on the brink of extinction” draws from the primary distinction 
between the categories of threatened and endangered species as 
set forth in the text of the ESA. As this Court has previously 
observed, there is a temporal element to the distinction between 
the categories of endangered and threatened species. See In re 
Polar Bear, 748 F. Supp. 2d at 26. This temporal distinction is also 
frequently noted in the legislative history. See id. at 28 (not- 
ing that the legislative history emphasizes that an endangered 

(Continued on following page) 
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however, the agency’s general understanding of the 
definition of an endangered species is not the primary 
focus of the Court’s inquiry. Rather, as the Court 
recognized in its remand order, the decision to list a 
species as threatened or endangered is highly fact-
specific. See In re Polar Bear, 748 F. Supp. 2d at 28. 
On remand, the agency maintains that the facts in 
the administrative record show that the polar bear 
was not endangered as of 2008. The relevant question 
before this Court, therefore, is whether that conclu-
sion was a reasonable one. 

 As discussed above, plaintiff CBD contends that 
the agency’s conclusion is flawed because FWS im-
properly ignored or discounted relevant factors. This 
Court disagrees. The Court is not persuaded that the 
agency ignored or otherwise failed to consider any of 
the information cited by plaintiff CBD. All of that 
information – including the population modeling data 
and polar bear monitoring reports – is included in the 
voluminous administrative record that was before the 
agency and, indeed, much of that data was cited by 
the agency as a basis for designating the polar bear 
as a threatened species. Notably, CBD cites to the 
agency’s findings in the Listing Rule itself for much of 
the evidence that it claims the agency ignored. 

 
species “is” (currently or presently or actually) in danger of ex-
tinction, whereas a threatened species is “likely to become” so 
endangered). 
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 To the extent that CBD is asking this Court to 
find that FWS drew improper conclusions from the 
scientific information it considered, the Court de-
clines to do so. Although the evidence emphasized 
by CBD is very troubling, the Court finds that the 
agency acted well within its discretion to weigh the 
available facts and scientific information before it in 
reaching its conclusion that the polar bear was not 
endangered at the time of listing.28 Where an agency 
has exercised its Congressionally-authorized discre-
tion to weigh the relevant factors, and it has made a 
listing determination based on a reasoned choice, the 
Court will not disturb its conclusion. See Animal 
Legal Def. Fund v. Glickman, 204 F.3d 229, 235 (D.C. 
Cir. 2000) (“Where Congress delegates power to an 
agency to regulate on the borders of the unknown, 
courts cannot interfere with reasonable interpreta-
tions of equivocal evidence.”). While CBD would have 

 
 28 Certainly, where global warming has been identified as 
the primary threat to the polar bear’s sea ice habitat and the 
agency has acknowledged that the global warming trend is 
unlikely to reverse itself, a conclusion that the species is, in 
some sense, “in danger of extinction” has undeniable appeal. The 
USGS population models, which predict a trend of extinction 
across three of the four polar bear ecoregions in as little as 75 
years, particularly give the Court pause. However, the Court 
cannot agree with CBD that the agency’s conclusions based on 
the record, including these population models, rise to the level of 
irrationality. Specifically, the Court accepts as reasonable the 
agency’s explanation that it declined to find that these prelimi-
nary, alpha-level population models, which came relatively late 
in the decision-making process, were sufficiently persuasive to 
warrant an “endangered” listing for the polar bear. 
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weighed the facts differently, the Court is persuaded 
that FWS carefully considered all of the available 
scientific information before it, and its reasoned 
judgment is entitled to deference. 

 Finally, the Court is satisfied that the agency has 
complied with its remand order to provide additional 
explanation for the agency’s original “threatened” 
listing. Plaintiff CBD has identified no compelling ev-
idence demonstrating that the agency’s proffered in-
terpretation of the ESA is manifestly contrary to the 
statute. Accordingly, the Court concludes that the 
agency’s Supplemental Explanation sufficiently dem-
onstrates that the Service’s definition of an endan-
gered species, as applied to the polar bear, represents 
a permissible construction of the ESA and must be 
upheld under step two of the Chevron framework.29 
See Serono Labs. v. Shalala, 158 F.3d 1313, 1321 
(D.C. Cir. 1998) (under deferential Chevron frame-
work, a court must uphold a reasonable construction 
of the statute, even if it believes that another inter-
pretation is more reasonable). 

   

 
 29 Because the Court finds that the agency reasonably 
concluded that the polar bear was not in danger of extinction in 
any portion of its range at the time of listing, the Court will not 
address CBD’s related argument that the Seasonal and Diver-
gent Ice Ecoregions constitute a “significant portion” of the polar 
bear range. See 16 U.S.C. § 1532(6). 
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2. Joint Plaintiffs’ Claim that the Polar 
Bear Should Not Have Been Consid-
ered Threatened at the Time of List-
ing 

 The Court turns now to Joint Plaintiffs’ claim 
that FWS similarly misinterpreted and misapplied 
the ESA when it concluded that the polar bear is 
likely to become endangered within the foreseeable 
future and thus qualified for threatened status at the 
time the agency made its listing determination. Joint 
Plaintiffs argue, first, that FWS failed to demonstrate 
that the polar bear is sufficiently “likely” to become 
endangered and, second, that FWS arbitrarily se-
lected a 45-year time period as the “foreseeable 
future” for the polar bear, when a shorter time period 
would have been more appropriate. Each of these 
arguments is addressed in turn. 

 
a. Joint Plaintiffs’ Argument that the 

Service Failed to Demonstrate that 
the Polar Bear Is 67-90% Likely to 
Become Endangered 

 A threatened species under the ESA is a species 
that is “likely to become an endangered species with-
in the foreseeable future throughout all or a signifi-
cant portion of its range.” 16 U.S.C. § 1532(20). Joint 
Plaintiffs claim that FWS failed to prove that the 
polar bear is sufficiently “likely” to become endan-
gered within the meaning of this definition. Specifi-
cally, Joint Plaintiffs contend that FWS failed to 
demonstrate a 67-90% likelihood that the polar bear 
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will become endangered within the foreseeable fu-
ture. 

 As an initial matter, Congress did not define the 
term “likely” in the ESA. FWS has not adopted regu-
lations or other guidance defining the term. Nor has 
any court defined the term.30 Joint Plaintiffs look in-
stead to the IPCC’s Fourth Assessment Report (“IPCC 
AR4”), which provides that, for the purposes of its 
climate models and projections, a “likely” outcome is 
one that has a 67-90% probability of occurring.31 ARL 
151195 n.6. Joint Plaintiffs assert that this standard 
of likelihood is relevant not only because FWS relied 
in part on the climate models in the IPCC AR4 in 
reaching its “threatened” determination for the polar 
bear, but also because FWS itself purportedly adopted 
this numerical standard of likelihood for the purposes 

 
 30 The District of Oregon in Trout Unlimited v. Lohn is the 
only court to have significantly discussed the term “likely” as it 
appears in the ESA. 645 F. Supp. 2d 929 (D. Or. 2007). In that 
case, the district court declined to define the term but upheld as 
reasonable the National Marine Fisheries Service’s interpreta-
tion of the term to mean “more likely than not.” Id. at 944. The 
“more likely than not” standard has also previously been 
adopted by FWS in interpreting the “threatened” designation 
under the ESA. See W. Watersheds Project v. U.S. FWS, 535 
F. Supp. 2d 1173, 1184 (D. Idaho 2007). 
 31 According to IPCC standards, a “more likely than not” 
outcome has a 50-66% probability of occurring. A “very likely” 
outcome is one that has more than a 90-95% probability of oc-
curring; an “extremely likely” outcome has a 96-99% probability 
of occurring; and a “virtually certain” outcome has a greater 
than 99% probability of occurring. ARL 151195 n.6. 
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of making its listing decision. In support of this ar-
gument, Joint Plaintiffs point specifically to a state-
ment in the agency’s response to comments on the 
proposed rule, in which FWS noted that it “attempted 
to use [the terms “unlikely,” “likely,” and “very likely”] 
in a manner consistent with how they are used in 
the IPCC AR4.” ARL 117241. According to Joint 
Plaintiffs, therefore, this statement indicates that 
the agency adopted this high numerical standard of 
likelihood for all purposes, including statutory inter-
pretation of the term “likely” as it appears in the 
ESA.32 

 In making this argument, it is not Joint Plain-
tiffs’ position that FWS adopted an impermissible 
construction of the statute. To the contrary, Joint 
Plaintiffs appear to suggest that a 67-90% standard 
of likelihood would be reasonable. See JP Mot. at 10 
(noting that 67-90% is consistent with dictionary 
definition of the term “likely”). Instead, Joint Plain-
tiffs assert that, having adopted this high standard, 
FWS subsequently failed to meet that standard when 

 
 32 In their reply brief, Joint Plaintiffs raise the alternative 
argument that even if FWS did not specifically adopt this 
particular numerical standard, the Listing Rule should then be 
overturned because the agency failed to adopt any standard for 
determining whether the polar bear is “likely” to become endan-
gered. See JP Reply, Docket No. 170, at 14. To the extent the 
Court considers this new argument that was raised improperly 
for the first time on reply, the Court is persuaded that the 
agency articulated a reasoned basis for its listing determination 
for the polar bear, notwithstanding the fact that it did not pur-
port to define the term “likely” in its Listing Rule. 
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it relied on highly uncertain climate and population 
modeling. For this reason, Joint Plaintiffs conclude, 
the agency’s determination that the polar bear is 
likely to become endangered was arbitrary and capri-
cious. 

 The federal defendants respond that FWS did not 
adopt any numerical definition of the term “likely” in 
the Listing Rule, let alone the unreasonably high 
standard of 67-90%. They assert that Joint Plaintiffs 
have simply taken out of context a statement that 
was intended to refer only to the standards used to 
assess the reliability of climate models, which is “en-
tirely separate from the ultimate standard under the 
ESA for determining whether a species meets the 
statutory definition of threatened based on the en-
tirety of the available science and the five listing 
factors.” Fed. Def. Mot. at 56. Indeed, the federal de-
fendants point out that the very next sentence of the 
agency’s response to comments refers explicitly to 
“the limitations and uncertainties of the climate 
models and their projections.” ARL 117241. This 
statement suggests that the agency intended to apply 
the numerical standard cited by Joint Plaintiffs only 
to those climate models, which are only part of a 
voluminous administrative record, and not more 
broadly. According to the federal defendants, because 
Joint Plaintiffs incorrectly assume that the agency 
adopted a quantitative definition of the term “likely,” 
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their attempt to show non-compliance with this stan-
dard must fail.33 

 The threshold question before the Court, there-
fore, is whether FWS in fact adopted the Joint Plain-
tiffs’ proffered numerical definition of the term 
“likely.” Having carefully reviewed the administrative 
record, the Court is not persuaded that FWS adopted 
a numerical standard of 67-90% probability in deter-
mining whether the polar bear is “likely” to become 
endangered. Although the only arguable definition of 
the term “likely” in the Listing Rule appears in the 
response to comments that Joint Plaintiffs have high-
lighted, the Court agrees with the federal defendants 
that this lone statement does not demonstrate the 
agency’s intent to adopt the IPCC’s numerical stan-
dards for all purposes, including statutory construc-
tion. 

 Indeed, a close review of the record belies any 
such intention. The record reveals that FWS used 
the terms “likely” and “very likely” interchangeably 
throughout its Listing Rule. See, e.g., ARL 117245 
(“Because of the habitat changes anticipated in the 
next 40-50 years, and the corresponding reductions 
in reproduction and survival, and, ultimately, popu-
lation numbers, we have determined that the polar 
bear is likely to be in danger of extinction throughout 

 
 33 The federal defendants also argue that, regardless of how 
the term “likely” could be numerically defined, the agency’s de-
termination for the polar bear easily would meet that standard. 
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all or a significant portion of its range by 2050.” 
(emphasis added)); ARL 117252 (“[W]e conclude that 
the species is not currently in danger of extinction 
throughout all or a significant portion of its range, 
but is very likely to become so within the foreseeable 
future.” (emphasis added)). The Court concludes that 
if FWS had intended to imbue these terms with the 
mathematical precision urged by Joint Plaintiffs for 
the purposes of statutory construction, it would have 
used these terms more deliberately. 

 Because the Court finds that FWS did not adopt 
a statutory interpretation that would require a show-
ing that at the time of listing the polar bear had a 67-
90% likelihood of becoming endangered within the 
foreseeable future in order to be listed as a threat-
ened species, the Court declines to reach Joint Plain-
tiffs’ claim that the agency failed to make such a 
showing. Accordingly, the Court concludes that the 
Listing Rule is not arbitrary and capricious on these 
grounds. 

 
b. Joint Plaintiffs’ Argument that 

the Service Arbitrarily Selected 
45 Years As the “Foreseeable Fu-
ture” Timeframe for the Polar 
Bear 

 The Court turns now to Joint Plaintiffs’ argu-
ment that the Service’s choice of a “foreseeable fu-
ture” timeframe over which the polar bear is likely to 
become endangered was arbitrary and capricious. In 
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its Listing Rule, FWS defined the “foreseeable future” 
as “the timeframe over which the best available sci-
entific data allow us to reliably assess the effects of 
threats on the polar bear,” and it concluded based on 
record evidence that it could confidently predict po-
tential impacts to the polar bear from sea ice losses 
over a 45-year period. ARL 117257. Joint Plaintiffs 
argue that the agency’s choice of 45 years as the fore-
seeable future for the polar bear was arbitrary and 
was based on inappropriate factors.34 They further 
contend that FWS erred when it failed to consider 
whether any time period shorter than 45 years would 
be more appropriately foreseeable. The Court will 
address these arguments in turn. 

 Joint Plaintiffs raise two significant arguments 
in support of their claim that the 45-year time period 
was arbitrarily chosen. First, Joint Plaintiffs claim 
that the agency’s choice of a 45-year time period was 

 
 34 Plaintiff CBD also challenges the Service’s choice of a 45-
year timeframe for the polar bear. Plaintiff CBD contends that 
the “foreseeable future” for the polar bear should be extended 
beyond 45 years to the year 2100. The Court finds CBD’s claim 
perplexing. The basis of CBD’s argument appears to be that 
impacts to the polar bear over the next 100 years were not only 
foreseeable at the time of listing but were also drastic enough to 
warrant listing the species as endangered. By definition, how-
ever, a “foreseeable future” determination is only relevant for 
threatened species. See 16 U.S.C. § 1532(20). FWS determined 
that impacts to the polar bear over the next 45 years were 
sufficiently foreseeable to warrant listing the species as threat-
ened as of 2008. Therefore, impacts to the polar bear beyond 
year 45 were not relevant to the agency’s listing determination. 
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inappropriately based only on biological factors (e.g., 
life history characteristics of the polar bear) rather 
than on what the agency could actually foresee. Cit-
ing to the proposed rule for the polar bear, Joint 
Plaintiffs assert that FWS initially chose a 45-year 
timeframe because it corresponds roughly to three 
polar bear generations.35 According to Joint Plaintiffs, 
FWS later modified its analysis at the final rule stage 
in an attempt to justify its arbitrary choice by point-
ing to sources of scientific data, including IPCC re-
ports and other climate projections. Second, Joint 
Plaintiffs argue that FWS should have considered 
what is “foreseeable” with respect to all five of the 
ESA’s statutory listing factors (i.e., habitat loss, 
overutilization, regulatory mechanisms, disease, and 
other manmade factors). This kind of comprehensive 
review, Joint Plaintiffs argue, would have enabled the 
agency to make a more accurate assessment of the 
species’ likelihood of becoming endangered because 
other factors may offset a foreseeable threat. Focus-
ing specifically on regulatory mechanisms (“Listing 
Factor D”), Joint Plaintiffs contend that “because the 

 
 35 Joint Plaintiffs also argue that, to the extent FWS relied 
on biological considerations, FWS incorrectly calculated the gen-
eration length of a polar bear. As the federal defendants point 
out, Joint Plaintiffs never raised this point before the agency, 
and it is well-established in this Circuit that issues not raised 
before the agency are waived. See Nat’l Wildlife Fed’n v. EPA, 
286 F.3d 554, 562 (D.C. Cir. 2002). Even assuming the argument 
is not waived, however, plaintiffs point to no evidence suggest- 
ing that a different calculation of polar bear generation length 
would render the agency’s conclusion arbitrary and capricious. 
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Service cannot reasonably ‘foresee’ or predict any-
thing about existing regulatory mechanisms in 45 
years, that period is too long.” JP Mot. at 14. 

 The federal defendants respond that FWS rea-
sonably defined the foreseeable future as 45 years 
because it found that it could make confident fore-
casts about polar bear population trends up to that 
point, based on climate modeling and other reliable 
data. Specifically, the federal defendants assert, cli-
mate change projections from the IPCC AR4 sup-
ported a 45-year foreseeable future timeframe at the 
time of listing. As the federal defendants describe, 
model outcomes reported in the IPCC AR4, which 
FWS accepted as the best available science on climate 
change, consistently predict a certain base level of 
overall warming through mid-century, regardless of 
whether actual emissions increase or decrease over 
that period. Fed. Def. Mot. at 73 (citing ARL 117279). 
FWS found, relying on these IPCC reports, that be-
yond that point the choice of emission scenario begins 
to influence model outcomes more significantly. See 
ARL 117233. According to FWS, therefore, at the time 
the agency made its listing decision minimum im-
pacts to Arctic sea ice could be predicted with confi-
dence for up to fifty years but projections became 
more speculative beyond that point. 

 As the federal defendants point out, FWS also 
acknowledged that a 45-year period roughly corre-
sponds to three polar bear generations. However, 
according to the federal defendants, the agency found 
this correlation to be relevant because population 
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status projections will generally be even more reliable 
if they correspond in some way to the life history 
characteristics of the species. See ARL 117258. Specif-
ically, the federal defendants assert, FWS determined 
that population projections that can be made over 
multiple polar bear generations are more reliable 
than projections that only span one generation. The 
federal defendants contend that it was not irrational 
for FWS to rely on biological factors in this way to 
support its choice of a foreseeable future timeframe 
for its listing decision. 

 With respect to Joint Plaintiffs’ argument that 
FWS erred when it failed to consider what is “fore-
seeable” for all five listing factors, and particularly 
Listing Factor D (“existing regulatory mechanisms”), 
the federal defendants respond that the statute con-
tains no such requirement. Indeed, the federal de-
fendants assert, the “suggestion that the Service 
could forego listing the polar bear under Factor D 
based on wholly speculative and uncertain future 
regulatory mechanisms is contrary to the ESA.” Fed. 
Def. Mot. at 75. Moreover, there is no evidence in the 
record, according to the federal defendants, that any 
regulatory mechanisms have been or will be imple-
mented that would effectively address the loss of sea 
ice within the foreseeable future. As such, the federal 
defendants conclude, Joint Plaintiffs’ argument lacks 
merit. 

 As with the term “likely,” Congress has not de-
fined the term “foreseeable future” under the ESA, 
and FWS has not promulgated any regulations or 
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other policy guidance defining the term. At least one 
court has recognized that what is “foreseeable” is 
likely to vary from species to species depending on a 
number of factors and, therefore, a bright-line rule of 
foreseeability is inappropriate. See W. Watersheds 
Project v. Foss, No. 06-1574, 2005 U.S. Dist. LEXIS 
45753, at *44-45 (E.D. Pa. Aug. 19, 2005) (noting that 
“the definition of ‘foreseeable future’ may vary de-
pending on the particular species – for example, 
‘foreseeable future’ may be defined differently for a 
sequoia tree . . . than for the slickspot peppergrass, 
which is an annual or biennial plant”). In the absence 
of a quantitative standard, a “foreseeable future” de-
termination is made on the basis of the agency’s rea-
soned judgment in light of the best available science 
for the species under consideration. See id. (declining 
to establish a bright-line rule but noting that the 
agency must articulate a satisfactory explanation for 
its definition). 

 Having carefully considered the parties’ argu-
ments and the administrative record, the Court re-
jects Joint Plaintiffs’ argument that the choice of a 
45-year foreseeable future timeframe for the polar 
bear was arbitrary and based on improper considera-
tions. Contrary to Joint Plaintiffs’ assertions, FWS 
does not appear to have based its choice solely on 
biological factors, even at the proposed rule stage. To 
the extent this Court considers the agency’s proposed 
rule, which is not the action before it on review, the 



App. 109 

Court finds that the agency sufficiently explained 
that its decision was based on “IUCN criteria,36 the 
life-history and population dynamics of polar bears, 
documented changes to date in both multi-year and 
annual sea ice, and the direction of projected rates of 
change of sea ice in future decades,” which all sup-
ported a 45-year or three-generation timeframe for 
the foreseeable future. ARL 59992. Moreover, the 
final Listing Rule indicates that the climate change 
projections found in the IPCC AR4 – and not biologi-
cal factors – were the primary basis for the Service’s 
determination of the foreseeable future timeframe. 
See ARL 117257. In light of the IPCC AR4 findings, 
the Court is satisfied that the agency articulated a 
rational basis for its choice. 

 The Court also rejects Joint Plaintiffs’ argument 
that FWS erred by failing to “foresee” future devel-
opments with respect to all five listing factors over 
the next 45 years. Notably, Joint Plaintiffs do not con-
tend that the ESA required FWS to conduct such an 
analysis; they assert only that it would have resulted 
in a more accurate conclusion. Here, however, a 

 
 36 A 45-year time period for the foreseeable future is con-
sistent with the work of the international Polar Bear Specialist 
Group, which reassessed the status of the polar bear in June 
2005 for the purposes of the International Union for the Conser-
vation of Nature’s (“IUCN”) Red List classification, a list of spe-
cies considered to be threatened. ARL 117258. Although the 
standards for Red Listing classification differ from ESA listing 
standards, FWS nonetheless found the IUCN assessment to be 
instructive. See ARL 117254. 
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review of the Listing Rule reveals that the agency in 
fact took all five listing factors into account, and it 
considered whether those factors would affect the 
likelihood that the polar bear will become endangered 
within the foreseeable future. With respect to over-
utilization (“Listing Factor B”), for example, the 
agency found that harvest “is likely exacerbating the 
effects of habitat loss in several populations” and that 
polar bear mortality from harvest “may in the future 
approach unsustainable levels for several popula-
tions” as these populations begin to experience the 
stresses of habitat change. ARL 117284. Further, with 
respect to regulatory mechanisms (“Listing Factor 
D”), the agency concluded that there are no known 
regulatory mechanisms that could effectively address 
the primary threat to the polar bear from future sea 
ice losses.37 To the extent the agency was required to 
consider other listing factors, the Court is satisfied 
that FWS did so. 

 Finally, Joint Plaintiffs argue that even though 
FWS considered impacts to the polar bear over a 45-
year time period to be reasonably foreseeable, FWS 
nonetheless erred when it failed to consider a shorter 
timeframe, which would likely be more foreseeable. 

 
 37 The ESA does not require FWS to “foresee” what regula-
tory mechanisms will be in place in the future – it is only 
required to take existing regulatory mechanisms into account in 
its listing determination. 16 U.S.C. § 1533(a)(1)(D); Biodiversity 
Legal Found. v. Babbitt, 943 F. Supp. 23, 26 (D.D.C. 1996); see 
also Or. Natural Res. Council v. Daley, 6 F. Supp. 2d 1139, 1153-
54 (D. Or. 1998). 
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The applicable standard, however, is not whether the 
agency could have taken a more reasonable approach. 
The agency must only show that the approach it took 
was a rational one. See Envtl. Def. Fund v. Costle, 657 
F.2d 275, 283 (D.C. Cir. 1981) (“[The APA standard] 
mandates judicial affirmance if a rational basis for 
the agency’s decision is presented . . . even though [a 
court] might otherwise disagree.”). Although Joint 
Plaintiffs may have less confidence than FWS in the 
conclusions that the agency reached, that is not an 
appropriate basis for invalidating an agency’s rational 
choice, particularly in matters requiring scientific or 
technical expertise. See Marsh v. Or. Natural Res. 
Council, 490 U.S. 360, 375-77 (1989). Accordingly, the 
Court concludes that FWS appropriately exercised its 
discretion in selecting a 45-year “foreseeable future” 
timeframe for the polar bear. 

 
B. The Service Articulated a Rational Basis 

for Its Conclusion that No Polar Bear 
Population or Ecoregion Qualifies As a 
“Distinct Population Segment” 

 Whereas plaintiff CBD and Joint Plaintiffs pri-
marily focus on the question of whether the polar 
bear warranted endangered or threatened status 
throughout its range in 2008, a subset of plaintiffs 
argue, in the alternative, that FWS should have dif-
ferentiated among the various polar bear populations 
and/or ecoregions according to their relative levels of 
risk in making its listing decision. Specifically, plain-
tiffs CBD, SCI, and CF assert that FWS erred when it 
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declined to designate any polar bear population or 
ecoregion as a distinct population segment (“DPS”) 
under the ESA, which would have allowed the agency 
to tailor ESA protections more narrowly. The com- 
mon question presented by these three plaintiffs is 
whether FWS arbitrarily determined that no polar 
bear population or ecoregion is sufficiently “discrete” 
for the purposes of a DPS designation.38 The Court 
turns now to that question. 

 
1. The Service’s Policy 

 The term “species” as it is used in the ESA in-
cludes “any distinct population segment of any species 

 
 38 In a related claim, plaintiffs SCI and CF further assert 
that FWS arbitrarily failed to consider using its authority to list 
the polar bear in only part of its range. Essentially, these plain-
tiffs claim that FWS erred by failing to consider whether any 
portion of the polar bear range did not warrant listing as threat-
ened. The Court concludes that this claim has no merit. As a 
threshold matter, in light of recent court opinions, it is unclear 
whether the agency has the authority to list a species in only a 
portion of its range without going through the process of a DPS 
designation. See generally Federal Defendants’ Notice of With-
drawal of M-37013, Docket No. 258 (citing Defenders of Wildlife 
v. Salazar, 729 F. Supp. 2d 1207 (D. Mont. 2010)). Further, the 
Court finds that FWS sufficiently considered whether any por-
tion of the polar bear population did not warrant listing under 
the ESA. This assessment is implied in the agency’s conclusion 
that the polar bear did warrant listing throughout its range. 
FWS provided ample explanation in its Listing Rule for why 
polar bears range-wide are likely to become endangered within 
the foreseeable future and, as a result, warranted at least a 
“threatened” designation. The Court is therefore persuaded that 
FWS did not arbitrarily fail to consider this issue. 
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of vertebrate fish or wildlife which interbreeds when 
mature.” 16 U.S.C. § 1532(16) (emphasis added). 
Congress did not further define the term “distinct 
population segment,” nor is the term defined in sci-
entific discourse. In 1996, however, FWS and NMFS 
jointly promulgated a “Policy Regarding the Recogni-
tion of Distinct Vertebrate Population Segments Un-
der the Endangered Species Act” (“DPS Policy”), 61 
Fed. Reg. 4722 (Feb. 7, 1996), which provides guid-
ance to both agencies in applying the term “distinct 
population segment” for the purposes of an ESA list-
ing. Pursuant to this policy, FWS may designate a 
DPS to avoid listing an entire species where only a 
portion of its population warrants ESA protections. 
See Nat’l Ass’n of Home Builders v. Norton, 340 F.3d 
835, 842 (9th Cir. 2003). 

 The DPS Policy outlines three elements to be 
considered in evaluating a possible DPS: 

1. The discreteness of the population seg-
ment in relation to the remainder of the 
species to which it belongs; 

2. The significance of the population seg-
ment to the species to which it belongs; 
and 

3. The population segment’s conservation 
status in relation to the Act’s standards 
for listing. . . .  

DPS Policy, 61 Fed. Reg. at 4725. These considera-
tions are to be evaluated sequentially – i.e., FWS 
must first determine that the population segment is 
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discrete before it can consider whether that segment 
is also significant. Id. If, however, a population seg-
ment is found to be both discrete and significant, 
FWS may consider whether that segment is threat-
ened or endangered as defined by the ESA. Id. 

 A population segment is “discrete” when it satis-
fies either one of the following conditions: 

1. It is “markedly separated” from other 
populations of the same taxon as a conse-
quence of physical, physiological, ecolog-
ical, or behavioral factors. Quantitative 
measures of genetic or morphological 
discontinuity may provide evidence of 
this separation. 

2. It is delimited by international governmen-
tal boundaries within which differences in 
control of exploitation, management of 
habitat, conservation status, or regula-
tory mechanisms exist that are signifi-
cant in light of [the five ESA listing 
factors]. 

Id. The test for discreteness under the agencies’ DPS 
Policy is not intended to be particularly rigid. Id. at 
4724. For example, it does not require absolute re-
productive isolation but allows for some interchange 
among population segments. Id. The purpose of the 
distinctness criterion is merely to ensure that a DPS 
can be reasonably defined and described in order to 
ensure effective administration and enforcement of 
the Act. Id. 
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 Nonetheless, both the “discreteness” criterion 
and the “significance” criterion were adopted to en-
sure that FWS uses its authority to list DPS’s “spar-
ingly,” at the urging of Congress. Id. at 4725 (citing S. 
Rep. No. 96-151, at 7 (1979)). DPS designation is pri-
marily intended to enable protection and recovery of 
declining organisms in a more timely and less costly 
manner, and on a smaller scale, than would be re-
quired for an entire species or subspecies. DPS Policy, 
61 Fed. Reg. at 4725. It is not a tactic for subdividing 
a larger population that FWS has already deter-
mined, on the same information, warrants listing 
across a larger range. See Friends of the Wild Swan v. 
U.S. FWS, 12 F. Supp. 2d 1121, 1133 (D. Or. 1997). 

 At least two courts have acknowledged that the 
term “distinct population segment” in the ESA is am-
biguous, and, therefore, the agency’s interpretation 
and application of that term falls within step two of a 
Chevron analysis and is entitled to deference. See Nw. 
Ecosystem Alliance v. U.S. FWS, 475 F.3d 1136, 1141-
43 (9th Cir. 2007); State of Maine v. Norton, 257 
F. Supp. 2d 357, 385 (D. Me. 2003). Both courts 
upheld the agency’s 1996 DPS Policy as a reasonable 
interpretation of the ESA.39 Nw. Ecosystem Alliance, 
475 F.3d at 1145; State of Maine v. Norton, 257 
F. Supp. 2d at 387. 

 

 
 39 The DPS Policy itself has not been challenged by any 
party in this case and is not before this Court on review. 
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2. Plaintiffs CBD, SCI, and CF’s Claim 
that the Service Wrongly Concluded 
that No Polar Bear Population or 
Ecoregion Is “Discrete” 

 In its Listing Rule, FWS considered whether any 
distinct population segments exist for the polar bear. 
As an initial matter, FWS considered whether any 
polar bear population or ecoregion is “discrete” with- 
in the meaning of its DPS Policy. The agency de-
termined that, while different populations exhibit 
minor differences of behavior, genetics, and life-
history parameters, no population or geographic area 
is markedly separated as a consequence of physical, 
physiological, ecological, or behavioral factors. ARL 
117298. In the Service’s estimation, the minor differ-
ences between individual populations and ecoregions 
do not outweigh the similarities that are most rele-
vant to the polar bear’s conservation status – in 
particular, the species’ universal reliance on sea ice 
habitat for critical life functions. ARL 117298. As the 
federal defendants note, “[w]hile polar bears adopt 
different strategies to deal with the seasonal absence 
of sea-ice . . . their response to declining sea ice is 
essentially the same, with the same negative result: 
they suffer nutritional stress because they spend 
longer amounts of time outside of their preferred sea-
ice habitats where seals are accessible.” Fed. Def. 
Mot. at 104 (citing ARL 117274). Accordingly, FWS 
concluded that no portion of the polar bear population 
is sufficiently “discrete” to qualify for designation as 
a DPS. 
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 Plaintiffs CBD, CF, and SCI contend that, con-
trary to record evidence, FWS arbitrarily determined 
that no polar bear population is “markedly separated” 
from other populations.40 In support of their argument, 
plaintiffs point to evidence from the record which 
purportedly demonstrates that USGS scientists, polar 
bear experts, and the MMC all have identified dis-
tinctions among the world’s polar bear populations 
and, particularly, the four ecoregions. In light of this 
record evidence, plaintiffs argue that the Service’s 
conclusion that there is no marked separation among 
polar bear population groups was irrational. 

 
 40 In addition to its claim that FWS reached a conclusion 
that is contrary to the evidence, CBD raises two additional 
claims: (1) that the agency failed to consider behavioral differ-
ences among the polar bear populations; and (2) that the agency 
failed to consider whether any ecoregion qualifies as a DPS. The 
Court cannot agree that the agency failed to consider either 
issue. First, FWS did acknowledge behavioral differences among 
polar bear populations but deemed these differences to be minor 
in comparison to their relevant similarities. See ARL 117298. 
Second, FWS appears to have considered whether any polar bear 
population segment – including ecoregions – qualifies as a DPS: 

Although polar bears within different populations or 
ecoregions (as defined by Amstrup et al. 2007) may 
have minor differences in demographic parameters, 
behavior, or life history strategies, in general polar 
bears have a similar dependence upon sea ice habi-
tats, rely upon similar prey, and exhibit similar life 
history characteristics throughout their range. 

ARL 117298 (emphasis added). Finally, FWS separately deter-
mined that the polar bear was not endangered in any portion of 
its range at the time of listing, including three specific popula-
tions and at least two ecoregions. See ARL 117299-301. 
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 Plaintiff CBD points primarily to comments from 
various reviewers suggesting that the draft final list-
ing rule did not adequately reflect the importance of 
the ecoregion structure for polar bears. For example, 
USGS reviewers noted: 

An important, and fairly emphatic, conclu-
sion from the body of 2007 USGS work was 
that the life-history dynamics, demography, 
and present and future status of polar bears 
in the 4 ecoregions are different, owing largely 
to different ice dynamics, its spatiotemporal 
availability, how it has responded to global 
warming and how it is predicted to respond 
in the future. In these Ecoregions, the rela-
tionships between polar bears and their sea 
ice habitat are fundamentally different. 

See CBD Mot. at 38 (citing ARL 88920). 

 USGS commenters also rejected the agency’s 
assessment in the draft final rule that “there are no 
morphological, or physiological differences across the 
range of the species that may indicate adaptations to 
environmental variations.” CBD Mot. at 38 (citing 
ARL 96589). In response to this statement, USGS re-
viewers wrote: 

This statement does not seem to us to be 
true. We do see unique life history compo-
nents that are related to where a polar bear 
lives within the overall range. That is, the 
polar bears in the seasonal ice ecoregion 
come ashore and fast for 4-8 months while 
polar bears in the polar basin may be on ice 
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and never come to land – they may den on 
ice. . . . This statement seems to contradict 
the ecoregion idea – that there are some ma-
jor differences in the ice regimes that do in-
fluence how polar bears make a living in the 
different parts of their range. 

ARL 96841. 

 One particularly troubling comment that CBD 
highlights is USGS’s statement that “a careful read-
ing of Amstrup et al. (2007) [the polar bear status 
report that formed the basis for the Listing Rule] 
might lead to a different conclusion than that reached 
by the Service.” ARL 101097. USGS goes on: 

Taken at face value, the outcomes from the 
Bayesian Network Modeling are that polar 
bear populations living in the Seasonal and 
Divergent ecoregions are most likely extinct 
within the foreseeable future. . . . The fates 
of the populations living in the Convergent 
and Archipelago ecoregions are different, with 
a much smaller probability of being smaller 
than the present or extinct. The Draft Final 
Rule does not clearly articulate the scientific 
reasoning behind dismissing an “endangered” 
designation for parts of the range. . . . How 
did the scientific evidence lead to the status 
determination of “threatened” vs “endangered”? 

ARL 101097 (emphasis added).41 

 
 41 Plaintiff CBD also points to a 2008 report from Canadian 
polar bear researchers, which concluded that polar bears may be 

(Continued on following page) 
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 The federal defendants respond that FWS 
reached a reasonable conclusion, even in light of this 
record evidence. The defendants assert that, on bal-
ance, the agency found that there are no significant 
morphological or physiological differences (i.e., differ-
ences in physical form or function) among polar bears 
that indicated physical, evolutionary adaptations to 
environmental differences in the particular areas, 
and that the small genetic differences among polar 
bears in different areas are “not sufficient to distin-
guish population segments.” ARL 117298. According 
to defendants, the record does not show the “marked 
separation” among either populations or ecoregions 
that is a pre-requisite for designating a DPS. There-
fore, the defendants contend, FWS reasonably con-
cluded that no polar bear population or ecoregion is 

 
appropriately managed in “designatable units.” ARL 127663. 
The Canadian Species at Risk Act (“SARA”), like the ESA, al-
lows for the protection of sub-units of species that are genetically 
and/or geographically distinct (so-called “designatable units” or 
“DUs”). ARL 127663. The authors of this Canadian study noted 
that “polar bears belong to ecosystems that differ fundamentally 
in their structure and functioning (e.g., sea ice regime, biological 
productivity, prey species and availability, etc.). . . . Thus, it ap-
pears that, although all polar bears in Canada belong to a single 
species they do not share a single, uniform conservation status.” 
ARL 127668. On this basis, the authors recommended analyzing 
the Canadian polar bear population in terms of five distinct 
genetic units that also represent distinct ecological and geo-
graphic groups. ARL 127680. Plaintiff CBD cites to this study as 
further evidence that polar bear populations are sufficiently 
distinct to qualify for designation as DPS under the ESA. 
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“discrete,” applying the standards set out in the 
agency’s DPS Policy. 

 
3. The Court’s Analysis 

 Having carefully considered the parties’ argu-
ments and the administrative record, the Court finds 
that it must defer to the agency’s application of its 
DPS Policy. The Court notes that, as FWS has ac-
knowledged, there are some recognized differences 
among polar bear ecoregions and even some differ-
ences from population to population. Each population 
is apparently distinguishable enough to be identified 
as discrete for management purposes, and the bound-
aries of these populations have been identified and 
confirmed over decades of scientific study and moni-
toring. See ARL 139247. Nonetheless, while these 
recognized distinctions would seem to be enough to 
satisfy the minimal criterion that a DPS must be 
“adequately defined and described,” 61 Fed. Reg. at 
4724, the Court is not persuaded that the agency’s 
contrary conclusion rises to the level of irrationality. 

 The Court recognizes that FWS has adopted a 
formal policy for designating a DPS, which was prom-
ulgated through notice-and-comment rulemaking and 
has been expressly upheld as reasonable by at least 
two other courts. Relying on this policy, FWS engaged 
in weighing the facts to determine whether or not any 
polar bear population segment is “markedly sepa-
rated” from other populations. The Court finds that 
FWS articulated a reasonable basis for its conclusion 
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that no polar bear population or ecoregion is mean-
ingfully “discrete” for the purposes of DPS desig-
nation: even if there are behavioral differences among 
polar bear population segments, polar bears are uni-
versally similar in one crucial respect-namely, their 
dependence on sea ice habitat and negative response 
to the loss of that habitat. The Court must defer to 
the agency’s reasoned conclusion. See Envtl. Def. 
Fund v. Costle, 657 F.2d at 283.42 Accordingly, the 
Court concludes that FWS reasonably declined to des-
ignate any polar bear population or ecoregion as a 
DPS.43 

 
 42 Further, the only case law cited by any party on this issue 
weighs in favor of deference to the agency. In an unpublished 
decision, the Ninth Circuit upheld the Service’s finding that 
interior mountain quail are not sufficiently discrete from the 
remainder of the population to warrant listing as a DPS. W. 
Watersheds Project v. Hall, 338 Fed. Appx. 606, 608 (9th Cir. 
2009). Despite significant record evidence showing that the 
mountain quail is geographically and ecologically isolated from 
other quail, the lower court nonetheless upheld the Service’s 
finding that no mountain quail population is “discrete” because 
there is no “physical barrier” that precludes intermixing among 
populations. W. Watersheds Project v. Hall, No. 06-0073, 2007 
U.S. Dist. LEXIS 70710, at *11-13 (D. Idaho 2007). The appel-
late court affirmed the district court’s finding that FWS had 
articulated a rational connection between the facts found and 
the agency’s conclusion that there was no “marked separation” 
among quail populations. W. Watersheds Project, 338 Fed. Appx. 
at 608. In that case, both courts upheld the Service’s determina-
tion as rational, even in the face of significant countervailing 
facts. 
 43 Plaintiffs CF and SCI assert that because the polar bear 
species is clearly “delimited by international boundaries,” FWS 

(Continued on following page) 
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C. The Service Did Not Arbitrarily Fail to 
Consider Other Listing Factors 

 Plaintiffs also argue that the Listing Rule should 
be overturned because of deficiencies in the Service’s 
analysis of several of the listing factors the ESA re-
quires the agency to consider. First, Joint Plaintiffs 
contend that FWS arbitrarily and capriciously failed 
to adequately “take into account” foreign conserva- 
tion efforts, as required by 16 U.S.C. § 1533(b)(1)(A) 
(“§ 1553(b)(1)(A)”). Second, Joint Plaintiffs contend 
that FWS arbitrarily and capriciously failed to dem-
onstrate that it relied upon the “best available sci-
ence,” which is also required by § 1533(b)(1)(A). 
Third, plaintiff CBD contends that FWS arbitrarily 
and capriciously failed to find that overharvest or 
overutilization is a significant threat to polar bear 
populations (“Listing Factor B”). Finally, Joint Plain-
tiffs contend that FWS arbitrarily and capriciously 

 
should have concluded that polar bear populations are discrete 
on this basis as well. See CF Mot. at 14. In its Listing Rule, FWS 
considered whether international boundaries might satisfy the 
discreteness requirement of the DPS Policy. The agency concluded 
that differences in management across the polar bear’s range do 
not qualify any polar bear population segment as “discrete” be-
cause each range country shares management obligations with 
other range countries and, therefore, the differences in man-
agement between polar bear populations are not significant. 
Moreover, the agency noted that any differences in management 
across international boundaries are irrelevant because the threat 
of sea ice loss is a global one that cannot be limited to or man-
aged by one country alone. ARL 117298. The Court declines to 
find that this conclusion was irrational. 
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concluded that regulatory mechanisms (both existing 
and future) are insufficient to protect the polar bear 
despite the threat of substantial habitat losses (“List-
ing Factor D”). Each of these claims is addressed in 
turn. 

 
1. Joint Plaintiffs’ Claim that the Ser-

vice Failed to “Take Into Account” 
Foreign Conservation Efforts to Pro-
tect the Polar Bear 

 The ESA requires that any listing decision must 
be made 

solely on the basis of the best scientific and 
commercial data available . . . after conduct-
ing a review of the status of the species and 
after taking into account those efforts, if any, 
being made by any State or foreign nation, or 
any political subdivision of a State or foreign 
nation, to protect such species, whether by 
predator control, protection of habitat and 
food supply, or other conservation practices, 
within any area under its jurisdiction, or on 
the high seas.44 

16 U.S.C. § 1533(b)(1)(A) (emphasis added). Joint 
Plaintiffs contend that FWS failed to satisfy this 
requirement primarily because it did not devote a 
separate section of its Listing Rule to an assessment 

 
 44 As the parties acknowledge, Congress did not define the 
phrase “taking into account,” nor has it been defined or other-
wise clarified by regulation, by agency policy, or by any court. 
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of foreign conservation programs that impact polar 
bears, particularly Canadian sport-hunting programs. 

 In its supplemental memorandum, plaintiff CF 
takes this essentially procedural argument a step fur-
ther. Relying on a dictionary definition of the phrase 
“to take into account,” plaintiff CF contends that 
FWS was required not only to “consider” but also to 
“allow for” the existence of foreign conservation pro-
grams. See CF Mot. at 8. In other words, CF contends 
that FWS is required to ensure that existing conser-
vation efforts are not negatively impacted by its list-
ing decisions. 

 CF contends that Congress specifically intended 
to encourage sport trophy hunting through the ESA. 
According to CF, Congressman John Dingell envi-
sioned this goal when he introduced the ESA as a bill 
in 1973. CF asserts that Rep. Dingell described the 
Act as having been 

carefully drafted to encourage . . . foreign 
governments to develop healthy stocks of 
animals occurring naturally within their 
borders. If these animals are considered val-
uable as trophy animals . . . they should be 
regarded as a potential source of revenue to 
the managing agency and they should be en-
couraged to develop to the maximum extent 
compatible with the ecosystem upon which 
they depend. 

CF Mot. at 10 (citing ARL 152657). Further, CF as-
serts that the House of Representatives “clearly eluci-
dated its intent” when it explained: 
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[T]he section requires the Secretary to give 
full consideration to efforts being currently 
made by any foreign country to protect fish 
or wildlife species within that country, in 
making a determination as to whether or not 
those species are endangered or threatened. 
There is provided ample authority and direc-
tion to the Secretary to consider the efforts of 
such countries in encouraging the mainte-
nance of stocks of animals for purposes such 
as trophy hunting. 

CF Mot. at 9 (citing H. Rep. No. 93-412, at 150 
(1973)). CF contends that this passage represents a 
consensus on the agency’s “obligation to support the 
use of trophy hunting to pursue conservation goals.” 
CF Mot. at 9.45 

 
 45 According to CF, its reading of the ESA also makes sense 
because trophy hunting programs are essential to the efficacy of 
the statute. These programs purportedly provide a useful lever 
by which the United States can exercise its influence to accom-
plish conservation goals in countries that are beyond the ESA’s 
reach. Specifically, CF contends that the United States can en-
courage a foreign country to comply with ESA conservation stan-
dards (and thus protect a species that is endangered outside our 
borders) by threatening the country with import restrictions, so 
long as that country has an economically valuable and viable 
trophy hunting program. CF contends that Congress intended to 
use trade to manage the actions of foreign individuals and na-
tions in this way. Therefore, CF concludes, all listing decisions 
must take foreign programs into account by ensuring that those 
programs remain an effective tool for furthering conservation 
goals. 
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 The federal defendants generally respond that 
FWS adequately “took into account” the conservation 
efforts being made in the polar bear range countries – 
both regulatory and non-regulatory – and concluded 
that none of those efforts offsets or significantly 
reduces the primary threat to the polar bear’s sur-
vival: loss of sea ice habitat. See Fed. Def. Mot. at 142 
(citing ARL 117246). According to the defendants, this 
is all the ESA requires. 

 Having carefully considered the parties’ argu-
ments and the administrative record, this Court 
agrees with the federal defendants. Although an 
explicit finding might have been clearer, the Court is 
satisfied that FWS sufficiently considered conserva-
tion efforts in the polar bear range countries before it 
decided to list the polar bear as threatened range-
wide. As part of its analysis of Listing Factor B, the 
agency discussed harvest management programs in 
each of the range countries, along with the relevant 
conservation benefits of those programs. FWS also 
addressed the conservation and economic benefits of 
polar bear sport-hunting programs in its response to 
comments on the Listing Rule. See ARL 117240. As 
part of its analysis of Listing Factor D, the agency 
enumerated the regulatory mechanisms that govern 
polar bears in each of the range countries – including 
legal protections and on-the-ground habitat protec-
tions – as well as bilateral and multilateral agree-
ments and overarching international frameworks that 
govern management of the polar bear range-wide, 
such as the 1973 Agreement on the Conservation of 



App. 128 

Polar Bears and the Convention on International 
Trade in Endangered Species (“CITES”). See ARL 
117285-92. Beyond sport-hunting programs and regu-
latory mechanisms, FWS also considered voluntary 
agreements between indigenous peoples for jointly 
managing polar bear populations, national parks and 
nature reserves, and a variety of other foreign con-
servation efforts. 

 Joint Plaintiffs have not identified a single for-
eign conservation effort that FWS failed to take into 
account. Indeed, Joint Plaintiffs have not even ex-
plained why the agency’s exhaustive analysis is de-
ficient, except to say that the agency did not 
expressly state that it was taking foreign conserva-
tion efforts “into account.” The Court declines to 
invalidate the Listing Rule on this basis. 

 The Court also rejects plaintiff CF’s related claim 
that the agency was obligated to avoid making a 
listing decision for the polar bear that would nega-
tively impact sport-hunting programs. Although CF 
has cited some isolated passages from the legislative 
history that express support for trophy hunting pro-
grams, neither the statute itself nor its legislative 
history makes clear that the ESA requires FWS to 
avoid making listing decisions that might affect those 
programs.46 Rather, the ESA only requires the agency 

 
 46 In fact, the Court notes that in the quote from Congress-
man Dingell that plaintiff CF frequently cites for support, plain-
tiff repeatedly and disingenuously omits key language. In full, 
this quote reads: “If these animals are considered valuable as 

(Continued on following page) 
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to consider how foreign conservation efforts might 
impact the decision to list a particular species as 
threatened or endangered. See 16 U.S.C. § 1533(b)(1)(A) 
(requiring the Secretary to make listing decisions 
“solely on the basis of the best scientific and commer-
cial data available . . . after taking into account those 
efforts, if any, being made by any State or foreign 
nation, or any political subdivision of a State or for-
eign nation, to protect such species, whether by pred-
ator control, protection of habitat and food supply, or 
other conservation practices, within any area under 
its jurisdiction, or on the high seas.”).47 That is exactly 

 
trophy animals and they are not endangered they should be re-
garded as a potential source of revenue to the management 
agency[.]” Comm. on Env’t and Public Works, 97th Cong., A 
Legislative History of the Endangered Species Act of 1973, as 
Amended in 1976, 1977, 1978, and 1981, at 195 (1982) (empha-
sis added). This statement would suggest that the agency may 
promote trophy hunting programs only to the extent that those 
programs do not impact a listed species. 
 47 Similarly, the 1973 House Report cited by plaintiff CF 
states that ESA Section 4(b) “requires the Secretary to give full 
consideration to efforts being currently made by any foreign 
country to protect fish or wildlife species within the country, in 
making a determination as to whether or not those species are 
endangered or threatened.” H. Rep. No. 93-412, at 11 (1973) 
(emphasis added). The Court notes that this is the same in-
terpretation adopted by FWS in its “Policy for Evaluation of 
Conservation Efforts When Making Listing Decisions” (“PECE 
Policy”), which specifies the conditions under which FWS 
may consider conservation efforts that have not yet been imple-
mented. 68 Fed. Reg. 15,100, 15,100 (March 28, 2003) (“While 
the Act requires us to take into account all conservation efforts 
being made to protect a species, the policy identifies criteria we 
will use in determining whether formalized conservation efforts 

(Continued on following page) 
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what FWS did here. After considering a variety of 
foreign conservation efforts, FWS concluded that, 
while these efforts may have been sufficient to protect 
the species from overharvest and disturbance, they 
will not be sufficient to offset sea ice loss, which is the 
primary threat to the polar bear’s survival, and thus 
these efforts did not affect the agency’s conclusion 
that the polar bear warranted listing under the ESA. 
See ARL 117292. This is all the statute requires. Ac-
cordingly, the Court concludes that the agency prop-
erly discharged its duty under § 1533(b)(1)(A) to take 
foreign conservation programs into account. 

 

 
that have yet to be implemented or to show effectiveness con-
tribute to making listing a species as threatened or endangered 
unnecessary.” (emphasis added)). This is also the very same in-
terpretation set out in those listing decisions that Joint Plain-
tiffs cite as examples of where the agency properly took foreign 
conservation programs into account. Proposed Status for DPS of 
Rockfish in Puget Sound, 74 Fed. Reg. 18,516, 18,537 (Apr. 23, 
2009) (“Section 4(b)(1)(A) of the ESA requires the Secretary of 
Commerce to take into account efforts being made to protect a 
species that has been petitioned for listing. Accordingly, we will 
assess conservation measures being taken to protect these six 
rockfish DPSs to determine whether they ameliorate the species’ 
extinction risks.” (emphasis added)); Status Determination for 
the Gulf of Maine DPS of Atlantic Salmon, 74 Fed. Reg. 29,344, 
29,377 (June 19, 2009) (“We then assess existing efforts being 
made to protect the species to determine if these conservation 
efforts improve the status of the species such that it does not meet 
the ESA’s definition of a threatened or endangered species.” 
(emphasis added)). 
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2. Joint Plaintiffs’ Claim that the Ser-
vice Failed to Rely upon the “Best 
Available Science” 

 Joint Plaintiffs argue that FWS also failed to dem-
onstrate that it relied upon the “best scientific and com-
mercial data available,” as required by § 1533(b)(1)(A). 
Joint Plaintiffs put forward the following three ar-
guments in support of this claim: First, they contend 
that climate change science and predictions related to 
sea ice loss at the time the agency made its listing 
decision were too uncertain to support the agency’s 
conclusion that polar bears are threatened. Second, 
they point to weaknesses in the carrying capacity and 
Bayesian Network models developed by USGS and 
claim that these models were likewise insufficient to 
support the agency’s listing determination. Third, and 
finally, Joint Plaintiffs assert that FWS ignored all 
but five years of data for the Southern Beaufort Sea 
polar bear population and drew improper scientific 
conclusions from this limited data set. The Court will 
address each of these arguments in turn. 

 
a. Joint Plaintiffs’ Argument that Cli-

mate Science Is Too Uncertain to 
Support the Service’s Conclusion 

 First, Joint Plaintiffs contend that the polar bear 
did not warrant listing under the ESA at the time of 
listing because the administrative record shows “tre-
mendous uncertainty” about the nature and extent of 
future global climate change and the impact of any 
such change on the Arctic ecosystem and on the polar 
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bear. JP Mot. at 17. Specifically, Joint Plaintiffs point 
to a 2007 “Uncertainty Report” from the administra-
tive record, which notes that “uncertainty in projec-
tions of Arctic climate change is relatively high” as 
a consequence of its smaller spatial scale and high 
sensitivity to climate change impacts and the complex 
processes that control ice development. See JP Mot. at 
18 (citing ARL 128805). Further, Joint Plaintiffs note 
that the IPCC reports themselves, which are widely 
acknowledged to be the definitive source of modern 
climate change knowledge, indicate that complex sys-
tems like the Arctic are “inherently unpredictable” 
and have “high scientific uncertainties,” which range 
from “inadequate scientific understanding of the 
problem, data gaps and general lack of data to inher-
ent uncertainties of future events in general.” JP Mot. 
at 19 (citing IPCC’s Special Report on Emissions 
Scenarios Section 1.2, Box 1-1: Uncertainties and Sce-
nario Analysis, http://grida.no/climate/ipcc/emission/ 
025.htm). This inherent uncertainty, according to 
Joint Plaintiffs, is compounded by the predictive 
nature of the USGS forecasting reports, which at-
tempt to forecast sea ice conditions up to 100 years 
into the future on the basis of mathematical modeling 
that cannot replicate the complex Arctic system. 

 Joint Plaintiffs contend that FWS failed to ex-
plain how, despite the high degree of uncertainty in 
climate science, it nonetheless found that polar bears 
are “likely” to be in danger of extinction within the 
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foreseeable future.48 According to Joint Plaintiffs, the 
uncertainty surrounding future climate change im-
pacts should have prevented FWS from being able to 
discern any such trend with confidence. JP Mot. at 
20-21 (citing Bennett v. Spear, 520 U.S. 154, 176 
(1997) (“The obvious purpose of the requirement that 
each agency ‘use the best scientific and commercial 
data available’ is to ensure that the ESA not be im-
plemented haphazardly, on the basis of speculation or 
surmise.”)). 

 The federal defendants respond that Joint Plain-
tiffs’ arguments must fail as a matter of law because 
they incorrectly assume that scientific certainty (or 
even a “high degree” of certainty) is required before 
the Service may list a species as threatened under the 
ESA. The federal defendants point out that Joint 
Plaintiffs have neither challenged the IPCC reports 
directly nor identified better climate change data. 
Joint Plaintiffs merely assert that the available cli-
mate science at the time of listing was “too uncertain” 
for the Service to rely upon, a position which the fed-
eral defendants contend is contrary to D.C. Circuit 
precedent. See Sw. Ctr. for Biological Diversity v. 
Babbitt, 215 F.3d 58, 60 (D.C. Cir. 2000) (finding that 

 
 48 As discussed above, according to Joint Plaintiffs, the 
proper standard for determining whether the polar bear is 
“likely” to become endangered is 67-90% likelihood. However, as 
the Court has concluded, FWS did not adopt such a high stan-
dard and thus need not demonstrate that it met that high stan-
dard. 
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the Service is required to rely on the best available 
scientific data, even if that data is “quite inconclu-
sive”). 

 The federal defendants further respond that 
Joint Plaintiffs have overstated the uncertainty of 
climate change science. According to the federal de-
fendants, mainstream climate science at the time of 
listing, as reflected in the IPCC AR4, accepted that 
further global and regional Arctic warming is very 
likely to occur, based on the levels of greenhouse 
gases in the atmosphere and those likely to be emit-
ted. See Fed. Def. Mot. at 81 (citing ARL 152436; ARL 
151205). Moreover, the federal defendants contend 
that FWS found that any uncertainty in climate 
change projections could be reduced by considering 
an “ensemble” of climate change models – in other 
words, by averaging the results of a group of models 
that most closely reflect actual observed conditions – 
and it did so here. See Fed. Def. Mot. at 81 (citing 
ARL 117232; ARL 128806). According to the federal 
defendants, uncertainties surrounding climate change 
impacts did not prevent the Service from making a 
credible assessment of the likely direction and magni-
tude of those impacts, even if it was not possible to 
make such predictions with precision. 

 Having considered the parties’ arguments, the 
Court agrees with the federal defendants. Joint 
Plaintiffs’ claim boils down to an argument that the 
available data were not certain enough to adequately 
support the outcome of the agency’s listing decision 
for the polar bear. It is well-settled in the D.C. Circuit 
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that FWS is entitled – and, indeed, required – to rely 
upon the best available science, even if that science is 
uncertain or even “quite inconclusive.” Sw. Ctr. for 
Biological Diversity, 215 F.3d at 60. The “best avail-
able science” requirement merely prohibits FWS from 
disregarding available scientific evidence that is bet-
ter than the evidence it relied upon. Id. (citing City of 
Las Vegas v. Lujan, 891 F.2d 927, 933 (D.C. Cir. 
1989)); see also Building Indus. Ass’n of Superior Cal. 
v. Norton, 247 F.3d 1241, 1246 (D.C. Cir. 2001) (“As-
suming the studies the Service relied on were imper-
fect, that alone is insufficient to undermine those 
authorities’ status as the ‘best scientific . . . data 
available’. . . . [T]he Service must utilize the ‘best 
scientific . . . data available,’ not the best scientific 
data possible.”). Joint Plaintiffs have pointed to no in-
formation that was superior to the IPCC AR4 reports 
at the time the agency made its listing decision. The 
Court declines to find that it was arbitrary for the 
agency to rely upon what were generally accepted 
to be the best available climate change data at the 
time the agency made its listing decision, particularly 
when the agency also took steps to reduce uncertainty 
to the extent feasible. 

 Moreover, an agency is entitled to particular def-
erence where it has drawn conclusions from scientific 
data. Ethyl Corp., 541 F.2d at 36. As this Court has 
observed, “some degree of speculation and uncer-
tainty is inherent in agency decisionmaking” and 
“though the ESA should not be implemented ‘haphaz-
ardly’ . . . an agency need not stop in its tracks when 
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it lacks sufficient information.” Oceana v. Evans, 384 
F. Supp. 2d 203, 219 (D.D.C. 2005) (citing cases). 
Notwithstanding a handful of references to uncer-
tainty that appear in record documents, Joint Plain-
tiffs have failed to persuade this Court that FWS 
implemented the ESA “haphazardly.” Accordingly, the 
Court concludes that FWS did not act arbitrarily in 
relying on and drawing reasonable conclusions from 
the IPCC reports and climate models in making its 
listing determination for the polar bear. 

 
b. Joint Plaintiffs’ Argument that 

the USGS Population Models Do 
Not Support the Service’s Con-
clusion 

 Second, Joint Plaintiffs contend that FWS sim-
ilarly failed to demonstrate a rational connection 
between the USGS population models and the conclu-
sions that the agency drew from those models. Spe-
cifically, Joint Plaintiffs assert (i) that the two USGS 
population models FWS considered – the carrying 
capacity and Bayesian Network models – are funda-
mentally flawed, (ii) that FWS failed to address the 
shortcomings of both models in its Listing Rule, and 
(iii) that the agency also failed to explain how these 
models sufficiently support its listing decision. 

 Joint Plaintiffs identify two primary flaws with 
the carrying capacity model: first, that the term “carry-
ing capacity” is misleading because USGS did not use 
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the term according to its traditional definition,49 and 
second, that the model improperly assumes that cur-
rent estimated polar bear densities will remain con-
stant through time, an assumption which USGS itself 
admitted is “ ‘almost certainly not valid.’ ” See JP Mot. 
at 28 (quoting ARL 82463). As a result, Joint Plain-
tiffs contend that the carrying capacity model gives a 
false impression that every unit change in sea ice 
habitat will result in a corresponding unit change in 
polar bear population numbers. With regard to the 
Bayesian Network model, Joint Plaintiffs point out 
that the model was only at a preliminary stage at the 
time of listing because it was developed based on the 
input of only one polar bear expert and, therefore, 
requires further development before it can be consid-
ered reliable. 

 As an initial matter, the federal defendants re-
spond that Joint Plaintiffs focus too narrowly on the 
weaknesses of these two models. These models were 
not the sole basis for the agency’s listing decision; 
rather, the federal defendants contend that FWS 
merely found that these two models were consistent 
with the other record evidence before it, including pub-
lished literature and the opinions of numerous peer 
reviewers. As a legal matter, the federal defendants 

 
 49 The traditional definition of the term “carrying capacity” 
refers to “[t]he maximum number of individuals that a given 
environment can support without detrimental effects.” JP Mot. 
at 28 (quoting American Heritage Dictionary of the English 
Language (4th ed. 2009)). 
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note, the question is not whether these two models 
alone support the agency’s decision but instead 
whether the agency’s decision is supported by the 
record as a whole. See Fed. Def. Mot. at 85 (citing Van 
Valin v. Locke, 671 F. Supp. 2d 1, 8 (D.D.C. 2009)). 
Here, according to the federal defendants, the full 
record adequately supports the agency’s listing de-
cision. 

 In any event, the federal defendants contend that 
FWS fully disclosed the weaknesses in both models 
and discounted them accordingly by relying only upon 
their general direction and magnitude and that FWS 
was entitled to draw reasonable conclusions from 
the USGS population models, despite their acknowl-
edged flaws. According to the federal defendants, 
these models were the best available scientific infor-
mation of their kind when FWS made its listing 
decision, and the law requires the agency to consider 
them. Fed. Def. Mot. at 87 (citing Building Indus. 
Ass’n, 247 F.3d at 1246). The federal defendants fur-
ther note that it is well-settled that an expert agency 
has wide latitude to consider and weigh scientific data 
and information within its area of expertise. Fed. Def. 
Mot. at 90 (citing Am. Bioscience v. Thompson, 269 
F.3d 1077, 1083 (D.C. Cir. 2001)). 

 Having considered the parties’ arguments, the 
Court concludes that Joint Plaintiffs’ second argu-
ment must also fail. Despite plaintiffs’ criticisms, they 
have not, in fact, challenged the USGS models as 
the best available science of their kind at the time of 
listing. Instead, Joint Plaintiffs appear to take the 
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position that FWS should have drawn different con-
clusions from these models or, indeed, disregarded 
them entirely. The Court cannot agree. 

 Again, it is well-settled in the D.C. Circuit that 
an agency must rely upon the best available science, 
even if that science is imperfect. See Building Indus. 
Ass’n, 247 F.3d at 1246.50 Moreover, Joint Plaintiffs 
have failed to demonstrate that FWS drew wholly ar-
bitrary conclusions from the USGS population mod-
els. As this Court has observed, “[t]here is nothing 
inherently problematic about using predictions of 
pop=ulation trends to analyze the status of a spe-
cies. . . .” Oceana, Inc. v. Evans, 384 F. Supp. 2d 203, 
221 n.21 (D.D.C. 2005). FWS candidly acknowledged 
the weaknesses in both models and tempered its re-
liance on them accordingly, as it is permitted to do in 
weighing scientific information. See Balt. Gas & Elec. 
Co. v. Natural Res. Def. Council, 462 U.S. 87, 103 
(1983) (noting that a reviewing court must be “at its 
most deferential” when examining conclusions made 
“at the frontiers of science”); see also Int’l Fabricare 

 
 50 The Court notes, further, that although the “best avail-
able science” mandate does not require FWS to generate new 
scientific data, see Sw. Ctr. for Biological Diversity v. Babbitt, 
215 F.3d 58, 60-61 (D.C. Cir. 2000), FWS essentially did so here 
when it commissioned USGS to conduct additional analysis, 
including these population models. The federal defendants point 
out that population modeling data is not required for a listing 
decision and in many cases this type of data is not available. See 
Fed. Def. Reply at 49, n.22. The Court declines to find that it 
was irrational for FWS to consider available population models, 
even if they were imperfect. 
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Inst. v. EPA, 972 F.2d 384, 389 (D.C. Cir. 1992) (“The 
rationale for deference is particularly strong when 
the [agency] is evaluating scientific data within its 
technical expertise: ‘[I]n an area characterized by sci-
entific and technological uncertainty[,] . . . this court 
must proceed with particular caution, avoiding all 
temptation to direct the agency in a choice between 
rational alternatives.’ ” (quoting Envtl. Def. Fund v. 
Costle, 578 F.2d 337, 339 (D.C. Cir. 1978))).51 Given 
the deference courts must grant to an agency in this 
area, this Court declines to find that the agency’s 

 
 51 In their opening brief, Joint Plaintiffs argue that the 
FWS improperly relied upon the USGS population models be-
cause these models bear no “rational relationship” to the reality 
that they are purported to represent. JP Mot. at 27 (citing 
Greater Yellowstone Coal. v. Kempthorne, 577 F. Supp. 2d 183, 
198 (D.D.C. 2008) (“[A] model must be rejected as arbitrary and 
capricious ‘if there is simply no rational relationship between 
the model and the known behavior of [the items] to which it is 
applied.’ ”) (internal citation omitted)). In their reply brief, 
however, Joint Plaintiffs clarify that they do not challenge the 
agency’s choice of models; rather, they challenge the Service’s 
application of those models. See JP Reply at 36. To the extent 
Joint Plaintiffs have challenged the Service’s choice of models, 
they have failed to show that the carrying capacity and Bayesi-
an Network models are not “rationally related” to the reality 
they purport to represent, and as such their citation to Greater 
Yellowstone Coalition is inapt. In Greater Yellowstone Coalition, 
this Court rejected sound level modeling that was at odds with 
recorded sound levels and that formed the exclusive basis for the 
agency’s snowmobile plan. 577 F. Supp. 2d at 198-99. Here, the 
Court is persuaded that the projections of the USGS population 
models are generally consistent with observed facts about sea ice 
decline and its impacts on polar bears at the time of listing. 
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reliance on and evaluation of the USGS population 
models was arbitrary and capricious. 

 
c. Joint Plaintiffs’ Argument that the 

Service Ignored Scientific Data 
and Made Improper Findings Re-
garding the Southern Beaufort 
Sea Population 

 As noted above, in its Listing Rule FWS relied in 
part on long-term studies of the Southern Beaufort 
Sea population as evidence suggesting that polar 
bears experience nutritional stress as a result of sea 
ice loss. Joint Plaintiffs challenge the Service’s specif-
ic findings as to the Southern Beaufort Sea popula-
tion. Joint Plaintiffs raise three arguments: (1) that 
FWS improperly concluded that the Southern Beau-
fort Sea polar bear population had experienced popu-
lation declines as a result of diminishing sea ice at 
the time of listing; (2) that FWS ignored all but five 
years of data when it reached this conclusion; and 
(3) that record evidence does not, in fact, show de-
clines in polar bear vital rates and reproductive 
success in the Southern Beaufort Sea population. In 
particular, Joint Plaintiffs point to two studies – 
Hunter, et al. (2007) (ARL 82291-341) and Regehr, et 
al. (2007) (ARL 131467-516) – which purportedly dem-
onstrate, based on data from as early as 1979, that 
FWS overstated the significance of the past trend in 
the number of ice-free days per year in the Southern 
Beaufort Sea. 
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 The federal defendants respond, first, that Joint 
Plaintiffs misstate the agency’s actual finding with 
regard to the Southern Beaufort Sea polar bear pop-
ulation. According to the federal defendants, FWS did 
not, in fact, find that the Southern Beaufort Sea pop-
ulation had experienced statistically-significant popu-
lation declines at the time the agency made its listing 
determination.52 Instead, the agency relied upon mod-
eling and related data indicating a significant future 
decline in polar bear numbers in that population. See 
Fed. Def. Mot. at 96. According to the federal defen-
dants, this significant future decline adequately sup-
ports the agency’s conclusion based on the record as a 
whole that the polar bear qualified for threatened 
status at the time of listing, both in the Southern 
Beaufort Sea and throughout its range. 

 Second, the federal defendants respond that FWS 
did not ignore past data related to the Southern 
Beaufort Sea polar bear population. Indeed, the fed-
eral defendants point out that FWS explicitly consid-
ered both of the studies identified by Joint Plaintiffs 
in its Listing Rule. See ARL 117248, 117272. How-
ever, according to the federal defendants, the agency 
determined that the best available data at the time of 
listing was one five-year study that directly compared 
the number of ice-free days in the Southern Beaufort 

 
 52 Indeed, FWS found that there was not a statistically-
significant decline in polar bear numbers in the Southern 
Beaufort Sea from 1986-2006 based upon the available data. See 
ARL 117272. 
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Sea to the population growth rate among polar bears 
in that area. See Fed. Def. Mot. at 98. As the federal 
defendants note, Joint Plaintiffs have identified no 
other studies that make that same direct compari- 
son over a larger data set. Therefore, although the 
agency, like Joint Plaintiffs, would have preferred 
more data, the federal defendants contend that this 
five-year study was the “ ‘most comprehensive and 
complete’ ” data of its kind and, as such, FWS prop-
erly relied upon it. Fed. Def. Mot. at 98 (quoting ARL 
110135). 

 Finally, the federal defendants reject Joint Plain-
tiffs’ argument that no declines in vital rates had 
been observed in the Southern Beaufort Sea prior to 
listing. They respond that researchers studying this 
population found that a number of measures of polar 
bear physical condition and reproductive success had 
declined prior to the agency’s listing determination. 
For example, the federal defendants assert that in a 
study covering the period of 1982-2006, USGS scien-
tists determined that mass, length, and skull sizes 
of young males had declined; mass, length, and skull 
sizes of young females had declined; skull sizes and/or 
lengths of adult males and females had declined; and 
the number of yearling cubs per female had declined, 
suggesting reduced cub survival. See Fed. Def. Mot. 
at 98-99 (citing ARL 117272-73; ARL 82418, 82429-
30). To the extent Joint Plaintiffs disagree with the 
evidence FWS considered, the federal defendants re-
spond that FWS is the expert finder of fact and was 
permitted to draw reasonable conclusions about 
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“equivocal evidence.” Fed. Def. Mot. at 99-100 (citing 
Animal Legal Def. Fund, 204 F.3d at 235). 

 Largely for the reasons given by the federal de-
fendants and based upon the standards it has already 
articulated, the Court is persuaded that Joint Plain-
tiffs’ final argument must fail as well. Joint Plaintiffs 
have simply not met the very high burden of showing 
that the conclusions that the agency drew from the 
best available scientific information for the Southern 
Beaufort Sea population were arbitrary and capri-
cious.53 

 
 53 Although plaintiff CBD generally agrees that FWS relied 
on the best available science in reaching its listing determina-
tion for the polar bear, it has raised a related issue: whether 
FWS is required to give the “benefit of the doubt to the species” 
in drawing conclusions based on the best available scientific in-
formation. See CBD Mot. at 3 (citing Center for Biological Di-
versity v. Lohn, 296 F. Supp. 2d 1223, 1239 (W.D. Wash. 2003)); 
see also Conner v. Burford, 848 F.2d 1441, 1454 (9th Cir. 1988). 
Defendant-Intervenor AOGA and the federal defendants dis-
agree that this standard applies in a listing case. The Court 
finds that it need not decide that question because this case does 
not resemble any of the cases where courts have chosen to apply 
the “benefit of the doubt” standard. See Conner, 848 F.2d at 1454 
(FWS failed to rely on the best available science in reaching a 
jeopardy determination); Ctr. for Biological Diversity v. Lohn, 
296 F. Supp. 2d 1223, 1239 (W.D. Wash. 2003) (FWS failed to 
rely on the best available science when it refused to list the 
orca), vacated and remanded on other grounds, 483 F.3d 984 (9th 
Cir. 2007); Defenders of Wildlife v. Babbitt, 958 F. Supp. 670, 
680-81 (D.D.C. 1997) (FWS failed to rely upon the best available 
science when it refused to list the Canada Lynx). Here, the 
Court finds that FWS properly relied upon the best available 
scientific information for the polar bear when it decided to list 

(Continued on following page) 
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3. Plaintiff CBD’s Claim that the Ser-
vice Failed to Consider Whether the 
Threat of Overutilization Warranted 
Listing the Polar Bear As Endan-
gered (“Listing Factor B”) 

 As discussed throughout, the ESA requires FWS 
to list a species on the basis of one or more of the 
following five criteria or “listing factors”: 

(a) the present or threatened destruction, 
modification, or curtailment of the spe-
cies’ habitat or range; 

(b) overutilization for commercial, recreational, 
scientific, or educational purposes; 

(c) disease or predation; 

(d) the inadequacy of existing regulatory 
mechanisms; or 

(e) other natural or manmade factors affect-
ing the species’ continued existence. 

16 U.S.C. § 1533(a)(1). In this case, FWS determined, 
based upon the record before it, that the polar bear is 
threatened throughout its range solely based upon 
Listing Factor A, the present or threatened destruc-
tion of the species’ habitat. Plaintiff CBD contends 

 
the polar bear as threatened range-wide. CBD has cited no in-
stance where a court has found that the Service was required to 
list a threatened species as endangered based on the “benefit of 
the doubt” standard, nor is the Court aware of any such author-
ity. 



App. 146 

that FWS downplayed the equally severe threat of 
hunting to the polar bear and, consequently, failed to 
adequately consider Listing Factor B, overutilization. 

 Specifically, plaintiff CBD asserts that FWS was 
wrong to conclude that overutilization does not “by 
itself ” pose a sufficient threat to justify listing the 
species. CBD Mot. at 45. As a threshold matter, ac-
cording to CBD, this standard improperly raises the 
bar for listing because the ESA requires FWS to 
analyze whether the threat of overharvest in combi-
nation with the threat of global warming renders the 
polar bear currently in danger of extinction. More-
over, CBD contends that the Service’s conclusion does 
not follow from the available evidence. In support of 
this argument, CBD cites to statements in the record 
indicating that FWS scientists believe overharvest is 
a threat to the species, as well as statements from the 
Listing Rule itself indicating that five polar bear 
populations may have been harvested at unsustain-
able levels, based upon anecdotal evidence. See CBD 
Mot. at 41-43. Finally, plaintiff CBD asserts that 
FWS inappropriately relied upon uncertain future 
management actions when it concluded that current 
management mechanisms are “ ‘flexible enough to al-
low adjustments in order to ensure that harvests are 
sustainable.’ ” CBD Mot. at 44 (quoting ARL 117284). 

 The federal defendants generally respond that 
FWS took harvest rates into account, among other 
factors, when it considered whether any of the polar 
bear populations was endangered. On the basis of this 
analysis, FWS concluded that polar bear harvests 



App. 147 

may approach unsustainable levels in the future, as 
polar bears begin to experience more nutritional 
stress and declining population numbers. The federal 
defendants maintain that the agency’s analysis, as 
well as its reasoned conclusion, did not contravene 
the ESA. Moreover, because FWS found that the po-
lar bear is primarily threatened by habitat loss, the 
defendants assert that it is essentially a moot point 
whether the species is also threatened based on over-
utilization. 

 Having carefully considered the parties’ argu-
ments and the administrative record, the Court is not 
persuaded that either the agency’s analysis or its 
conclusion on this issue was arbitrary, capricious, or 
contrary to law. As an initial matter, to the extent 
FWS may have erred when it determined that har-
vest is not “by itself ” a sufficient basis for listing the 
polar bear as threatened, the Court finds that this 
error would not be a sufficient basis for invalidating 
the Listing Rule. The ESA is clear that a species may 
be listed based on “any one” of the five listing factors. 
16 U.S.C. § 1533(a)(1). Here, FWS reasonably deter-
mined that the polar bear qualified for threatened 
status range-wide based on habitat loss (“Listing Fac-
tor A”) alone. 

 The relevant question, however, is whether FWS 
unreasonably concluded that the polar bear was not 
endangered at the time of listing, taking the threat of 
future habitat losses in combination with any threat 
of overharvest. The Court concurs with plaintiff CBD 
that the agency’s own regulations require FWS to list 
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a species if “any one or a combination” of the five 
listing factors demonstrates that it is threatened or en-
dangered. 50 C.F.R. § 424.11(c) (emphasis added); see 
also WildEarth Guardians v. Salazar, 741 F. Supp. 2d 
89, 103 (D.D.C. 2010) (finding that the Service’s fail-
ure to consider cumulative impact of listing factors 
rendered the agency’s decision not to reclassify the 
Utah prairie dog arbitrary and capricious). Nonethe-
less, the Court finds that FWS did consider whether 
the threat of overharvest might impact the polar bear 
in conjunction with projected habitat losses. 

 Specifically, the agency found that harvest “is 
likely exacerbating the effects of habitat loss in sev-
eral populations,” and that polar bear mortality from 
harvest “may in the future approach unsustainable 
levels for several populations” as these populations be-
gin to experience the stresses of habitat change. ARL 
117284. FWS concluded, however, that the polar bear 
was not in danger of extinction on this basis at the 
time of listing and, moreover, that harvest regula-
tions, where they exist, are “flexible enough to allow 
adjustments in order to ensure that harvests are sus-
tainable.” ARL 117284. Even if the evidence cited by 
plaintiff CBD persuasively demonstrates that over-
harvest was a threat to the polar bear at the time of 
listing, the Court is not persuaded that this evidence 
demonstrates that the agency’s conclusion was an 
irrational one. 

 Moreover, the Court is not persuaded that FWS 
inappropriately relied upon uncertain future man-
agement actions when it reached this conclusion. 
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FWS expressly considered only existing mechanisms 
in making its listing determination for the polar bear. 
ARL 117284 (“[I]n making our finding we have not re-
lied on agreements that have not been implemented.”). 
As documented in the Listing Rule, most polar bear 
range countries have regulatory mechanisms in place 
that address polar bear hunting. See ARL 117284. 
The Listing Rule indicates that, while overharvest 
could be occurring in approximately five populations 
for which no data were available at the time of list-
ing, see ARL 117282, hunting was below maximum 
sustainable levels in all populations for which data 
were available, see ARL 117283, Table 2. FWS con-
cluded therefore that existing mechanisms to control 
overharvest had been generally demonstrated to be 
effective and, moreover, that effective management of 
hunting will continue to be important to “minimize 
effects for populations experiencing increased stress.” 
ARL 117283. The Court declines to find, in the ab-
sence of clear evidence to the contrary, that it was 
arbitrary for the agency to assume that the adaptive 
management principles, which appear to be working 
for the majority of polar bear populations, will con-
tinue to be flexible enough to account for future 
population reductions.54 

 
 54 To the extent CBD further contends that FWS failed to 
consider the impacts of illegal hunting, the Court is persuaded 
that FWS took illegal hunting into account to the extent feasi-
ble. See ARL 117245-46; ARL 117284. 
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 Accordingly, the Court concludes that FWS 
articulated a rational basis for its determination that 
the polar bear was not in danger of extinction at the 
time of listing because of the threat of anticipated sea 
ice losses, even taking into account potential threats 
from overharvest. 

 
4. Joint Plaintiffs’ Claim that the Ser-

vice Wrongly Concluded that Exist-
ing Regulatory Mechanisms Will Not 
Protect Polar Bears despite Antici-
pated Habitat Losses (“Listing Fac-
tor D”) 

 Joint Plaintiffs argue, finally, that FWS drew an 
improper conclusion from the evidence when it found 
that existing regulatory mechanisms are not suffi-
cient to protect polar bears despite anticipated sea ice 
losses. According to Joint Plaintiffs, even if there are 
no regulatory mechanisms that would “eradicate” the 
threat of sea ice loss, existing regulatory mechanisms 
such as conservation plans and other federal, state, 
and foreign laws are not necessarily insufficient to 
protect a “viable population” of bears over the foresee-
able future.55 JP Mot. at 22. Given that overall polar 

 
 55 Joint Plaintiffs have also argued that FWS unlawfully 
failed to establish either a “minimum viable population” size or 
to determine the “minimum amount of habitat” necessary to 
“support a viable population.” JP Mot. at 32. At least two circuits 
have rejected similar arguments. See Home Builders Ass’n of 
N. Cal. v. U.S. FWS, 321 Fed. Appx. 704, 705 (9th Cir. 2009) 
(“The FWS is not required to state a threshold level of habitat 

(Continued on following page) 
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bear population numbers had risen in the years prior 
to listing, Joint Plaintiffs assert that existing regu-
latory mechanisms were not only adequate to protect 
the species at the time of listing but they will con-
tinue to adequately protect the species into the fu-
ture. 

 The federal defendants respond that FWS ra-
tionally concluded that existing regulatory mecha-
nisms at the time of listing will be inadequate to 
protect the polar bear despite future habitat losses. 
The defendants explain that, while the agency found 
that existing regulatory mechanisms had adequately 
addressed previous threats to the polar bear (e.g., 
overhunting) and presumably will remain adequate 
to protect against those threats, there is no evidence 
in the record that these existing regulatory mecha-
nisms are sufficient to ensure that polar bears will 
not become in danger of extinction within the fore-
seeable future. 

 
loss that is necessary to find a species is threatened.”); Heart-
wood v. Kempthorne, No. 05-313, 2007 U.S. Dist. LEXIS at *27 
(S.D. Ohio June 19, 2007) (rejecting the argument that FWS was 
required to “identify a number that represents the point at 
which the Indiana bat will survive, a number that represents 
the point at which the Indiana bat will recover, and a number 
that represents the point at which the total population will be-
come extinct”), aff ’d, 302 Fed. Appx. 394 (6th Cir. 2008). This 
Court concurs with those courts that the ESA itself articulates 
the appropriate standard for listing, which is limited to the five 
factors outlined in 16 U.S.C. § 1533. Accordingly, Joint Plaintiffs’ 
related claim must fail. 
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 The Court declines to find that FWS improperly 
concluded that existing regulatory mechanisms are 
inadequate to protect the polar bear. Joint Plaintiffs 
have pointed to no record evidence suggesting that 
existing mechanisms will offset the potential impacts 
to the polar bear from significant future losses of its 
sea ice habitat. Therefore, plaintiffs have given the 
Court very little basis from which to conclude that 
the agency’s finding was irrational, arbitrary and ca-
pricious; accordingly, the Court declines to overturn 
the agency’s reasoned determination on these grounds.56 

 

 
 56 In a related claim, plaintiff SCI argues that FWS also 
failed to consider whether future regulatory and non-regulatory 
mechanisms would substantially mitigate the threat of sea ice 
loss. Although SCI concedes that Listing Factor D only requires 
FWS to consider the inadequacy of “existing” regulatory mecha-
nisms, SCI argues that FWS should have considered future 
mechanisms under other listing factors. The Court finds that 
plaintiff SCI’s argument is without merit. As other courts have 
found, the ESA does not permit FWS to consider speculative fu-
ture conservation actions when making a listing determination. 
See, e.g., Biodiversity Legal Found. v. Babbitt, 943 F. Supp. 23, 
26 (D.D.C. 1996) (“[T]he Secretary . . . cannot use promises of 
future actions as an excuse for not making a determination 
based on the existing record.”); see also Fund for Animals v. 
Babbitt, 903 F. Supp. 96, 113 (D.D.C. 1996). Moreover, estab-
lished agency policy requires that in making a listing determi-
nation FWS may only consider formalized conservation efforts 
that have been implemented and have been shown to be effec-
tive. PECE Policy, 68 Fed. Reg. at 15,100. Accordingly, the Court 
finds that FWS was not required to consider speculative future 
efforts to reduce greenhouse gas emissions. 
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D. The Service Followed Proper Rule-
making Procedures 

 The Court turns finally to two purported proce-
dural deficiencies that have been identified by plain-
tiffs. First, plaintiff State of Alaska claims that FWS 
failed to satisfy its obligation under Section 4(i) of the 
ESA to provide a “written justification” explaining 
why it issued a final rule that conflicts with com-
ments it received from the State. Second, plaintiff CF 
claims that FWS failed to adequately respond to spe-
cific comments that were raised during the notice-
and-comment period for the proposed Listing Rule. 
Each of these procedural claims is addressed briefly 
below.57 

 
1. Plaintiff Alaska’s Claim that the Ser-

vice Violated Section 4(i) of the ESA 
by Failing to Provide a Sufficient 
“Written Justification” in Response 
to Comments 

 Under Section 4(i) of the ESA, if FWS receives 
comments from a State (or state agency) disagreeing 
with all or part of a proposed listing, and the agency 
subsequently issues a final rule that conflicts with 

 
 57 The federal defendants have also responded at length to 
what they characterize as a “claim” by plaintiff CBD that the 
polar bear listing rule was improperly influenced by political 
considerations. See Fed. Def. Mot. at 128-32. Plaintiff CBD did 
not in fact raise any such claim. Accordingly, the Court will not 
address the federal defendants’ arguments on this issue. 
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those comments, it must then provide the State with 
a “written justification” explaining its failure to adopt 
regulations consistent with the agency’s comments. 
16 U.S.C. § 1533(i). The parties agree that on April 9 
and October 22, 2007, the State of Alaska and the 
Alaska Department of Fish and Game submitted com-
ments that disagreed with the proposed listing rule 
for the polar bear and, specifically, with the agency’s 
reliance on population modeling efforts conducted 
by the USGS. See ARL 84248-84274; ARL 124961-
125006. The parties also agree that on June 17, 2008, 
after the final Listing Rule was issued, FWS sent a 
lengthy letter to the Governor of Alaska with specific 
responses to the State’s comments pursuant to 16 
U.S.C. § 1533(i). See ARL 11361-11408. Plaintiff State 
of Alaska nonetheless contends that FWS failed to 
comply with Section 4(i) because its responses to five 
particular comments did not adequately “justify” the 
agency’s actions. Alaska Mot. at 7-15. 

 The ESA recognizes that states play a crucial role 
in the listing process, and their advice and involve-
ment “must not be ignored.” See Alaska Mot. at 6 (cit-
ing S.Rep. No. 97-418, at 12 (1982)). Here, Alaska 
argues that FWS “effectively ignored” the State’s con-
cerns, Alaska Mot. at 10, by failing to provide an ade-
quate response to the following comments: 

1. Comments on deficiencies in the USGS 
Carrying Capacity Model (Alaska Mot. 
at 7-10); 
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2. Comments on deficiencies in the USGS 
Bayesian Network Model (Alaska Mot. 
at 10-11); 

3. Comments on the status of the Southern 
Beaufort Sea polar bear population 
(Alaska Mot. at 11-13); 

4. Comments on the agency’s inappropriate 
choice of 45 years as the “foreseeable fu-
ture” (Alaska Mot. at 13-14); and 

5. Comments on uncertainty in climate change 
modeling (Alaska Mot. at 14-15).58 

 In support of its position, State of Alaska cites 
San Luis & Delta-Mendota Water Auth. v. Badgley, 
the only legal precedent that deals with a claim under 
ESA Section 4(i). 136 F. Supp. 2d 1136 (E.D. Cal. 
2000). In that case, regional water authorities chal-
lenged the listing of a fish species as threatened, and 
the NMFS failed to respond to the authorities’ com-
ments with any kind of written justification. Id. at 
1150-51. The court subsequently reversed the NMFS’s 
listing decision (on other grounds, in addition to the 
4(i) violation) and remanded to the agency. Id. at 
1151-52. Alaska contends that this Court should do 
the same. Alaska Mot. at 9-10. 

 
 58 The content of Alaska’s comments is identical to the sub-
stantive claims raised by the Joint Plaintiffs, which have been 
discussed at length above. The Court therefore will not recount 
the substance of Alaska’s comments and the agency’s responses 
thereto. 



App. 156 

 The federal defendants respond that FWS fully 
complied with Section 4(i) of the ESA when it pro-
vided Alaska with its written justification on June 17, 
2008.59 The federal defendants point out that all of 

 
 59 As a threshold matter, the defendants contend that the 
substance of the agency’s letter is not reviewable, for two 
reasons: (1) the letter of written justification does not constitute 
“final agency action,” as is required for APA review (5 U.S.C. 
§ 704); and (2) the agency’s response to comments is committed 
to its discretion by law (5 U.S.C. § 701(a)(2)). Fed. Def. Mot. at 
122 (citing Bennett v. Spear, 520 U.S. 154, 175 (1997) (“The APA, 
by its terms, provides a right to judicial review of all ‘final 
agency action for which there is no other adequate remedy in a 
court,’ and applies universally ‘except to the extent that (1) stat-
utes preclude judicial review; or (2) agency action is committed 
to agency discretion by law.’ ”)) (internal citations omitted). 
Alaska responds that, at a minimum, the Service’s letter is 
reviewable as part of a review of the final Listing Rule, pursuant 
to section 704 of the APA. Alaska Reply at 9 (citing 5 U.S.C. 
§ 704 (a “procedural . . . agency action . . . not directly reviewable 
is subject to review on the review of the final agency action”)). 
 Case law provides little guidance on this question. Indeed, 
the only case that addresses a failure to comply with ESA Sec-
tion 4(i) is one where FWS failed to provide any response what-
soever, a clear violation of Section 4(i). See San Luis, 136 
F. Supp. 2d at 1151. The Court agrees with Alaska’s assessment 
that the agency’s justification letter is a procedural step that 
becomes reviewable upon review of the final agency action (here, 
the Listing Rule). The ESA mandates that the FWS “shall” 
submit an explanatory written justification to a state or state 
agency if it issues a regulation that conflicts with the state’s 
comments. See Bennett, 520 U.S. at 175 (“[A]ny contention that 
the relevant provision of 16 U.S.C. § 1536(a)(2) is discretionary 
would fly in the face of its text, which uses the imperative 
‘shall.’ ”). “It is rudimentary administrative law that discretion 
as to the substance of the ultimate decision does not confer dis-
cretion to ignore the required procedures of decisionmaking.” Id. 

(Continued on following page) 
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Alaska’s comments were addressed, including the five 
at issue here, in the final Listing Rule itself as well as 
in the agency’s response to the State. See Fed. Def. 
Mot. at 126. While Alaska may have preferred a dif-
ferent or a more detailed explanation, the defendants 
contend that none is required. 

 This Court agrees. Section 4(i) requires only that 
FWS provide a “written justification for [the Secre-
tary’s] failure to adopt regulations consistent with the 
[State] agency’s comments or petition.” 16 U.S.C. 
§ 1533(i). FWS did so here. There is no dispute that 
FWS responded in writing to two sets of comments 
from the State of Alaska. Moreover, FWS specifically 
addressed each of the issues identified by Alaska, 
both in its response letter and in the response to com-
ments that appears in the Listing Rule itself. See, 
e.g., ARL 11394-95 (carrying capacity model);60 ARL 
11405-08 (Bayesian Network model); ARL 11389, 11399-
404 (Southern Beaufort Sea population); ARL 11365-
66, 11382-84 (“foreseeable future”); ARL 11363-70, 

 
at 172. The Court is persuaded, however, that the standard of 
review set out in Section 4(i) is not a rigorous one. 
 60 The Court was unable to locate many of the specific con-
cerns that Alaska purports to have raised in its comments with 
regard to the carrying capacity model. The Court therefore notes 
that FWS was not obligated to respond to arguments that were 
not, in fact, raised. See Vt. Yankee Nuclear Power Corp. v. Nat-
ural Res. Def. Council, 435 U.S. 519, 553-54 (1978) (agency pro-
ceedings “should not be a game or forum to engage in unjustified 
obstructionism by making cryptic and obscure references to mat-
ters,” and then seeking to invalidate agency action on grounds 
that the agency failed to consider the matters). 
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11395-98 (scientific uncertainty and climate change 
modeling). Indeed, Alaska’s own pleadings make clear 
that FWS did at least attempt to respond to each of 
the State’s concerns. Having carefully reviewed the 
parties’ arguments, the State’s comments, and the 
agency’s responses, the Court is satisfied that FWS 
did not ignore any of Alaska’s concerns. Accordingly, 
the Court concludes that FWS fulfilled its duty to 
respond to Alaska’s comments under ESA Section 4(i). 

 
2. Plaintiff CF’s Claim that FWS Failed 

to Respond to Significant Comments 

 In its supplemental motion for summary judg-
ment, plaintiff CF contends that FWS also failed to 
respond to certain “significant” comments which “if 
true, would require a change in the proposed rule.” 
See CF Mot. at 20 (citing Am. Mining Cong. v. EPA, 
907 F.2d 1179, 1188 (D.C. Cir. 1990)).61 Plaintiff CF 

 
 61 CF identifies nine concerns which it purports to have 
raised in comments on the proposed rule and which, it claims, 
were never addressed. Specifically, CF highlights: 

1. The agency’s failure to consider the role of sun 
spot cycles as a primary climate factor; 

2. The agency’s failure to consider literature on the 
dynamics of solar irradiation; 

3. The agency’s failure to explain why it relied so 
heavily on a declining trend among the Western 
Hudson Bay polar bear population when that 
trend is offset by gains in polar bear numbers in 
other populations; 

4. The agency’s failure to objectively review data; 
(Continued on following page) 
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did not, however, pursue this claim in its reply brief. 
Accordingly, because plaintiff CF appears to have 
abandoned this procedural claim, the Court will not 
consider it further. See Bd. of Regents of the Univ. of 
Wash. v. EPA, 86 F.3d 1214, 1222 (D.C. Cir. 1996) 
(declining to rule on a claim that “petitioners appear 
to have dropped”).62 

 
IV. CONCLUSION 

 For the foregoing reasons, plaintiffs’ motions for 
summary judgment are hereby DENIED, the federal 

 
5. The agency’s failure to specify the degree and na-

ture of impacts to polar bears from receding sea 
ice; 

6. The agency’s failure to explain how a decline in 
the Western Hudson Bay polar bear population 
is attributable to global warming; 

7. The agency’s failure to address why the polar 
bear survived two historical warming periods; 

8. The agency’s failure to explain projected declines 
in the Southern Beaufort Sea polar bear popula-
tion when reports indicate “no correlation be-
tween demographic changes and ice melt” in that 
region; and 

9. The agency’s failure to consider that warming 
will actually improve polar bear habitat in the 
northernmost Arctic region. 

See CF Mot. at 20-22. 
 62 Even if this claim were not abandoned, for the reasons set 
out in the federal defendants’ response brief and on the basis of 
the administrative record the Court is persuaded that FWS 
adequately addressed plaintiff CF’s comments, to the extent any 
response was required. See Fed. Def. Mot. at 133-37. 
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defendants’ cross-motion for summary judgment is 
hereby GRANTED and the defendant-intervenors’ 
cross-motions for summary judgment are hereby 
GRANTED. An appropriate Order accompanies this 
Memorandum Opinion. 

 SO ORDERED. 

Signed: Emmet G. Sullivan 
United States District Judge 
June 30, 2011 
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ORDER 

 Upon consideration of appellants’* petition for 
panel rehearing filed on April 15, 2013, it is 

 ORDERED that the petition be denied. 

Per Curiam 

  FOR THE COURT:
Mark J. Langer, Clerk 

 BY: /s/ 
  Jennifer M. Clark

Deputy Clerk   

 
 * Appellants State of Alaska and California Cattlemen 
Association did not join in the petition. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

----------------------------------------------------------------------- 

No. 11-5219 September Term, 2012 
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ORDER 

 Upon consideration of appellants’* petition for 
rehearing en banc, and the absence of a request by 
any member of the court for a vote, it is 

 ORDERED that the petition be denied. 

Per Curiam 

  FOR THE COURT:
Mark J. Langer, Clerk 

 BY: /s/ 
  Jennifer M. Clark

Deputy Clerk 
 

 
 * Appellants State of Alaska and California Cattlemen 
Association did not join in the petition. 

 


