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conservation. Hence it is a force for conservation.”
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Antis Tell Court They Would Rather See
Elephants Euthanized Than in a Zoo

Court Allows Live African Elephants to be Imported

n August 8, 2003, the United
O States District Court in Wash-

ington, D.C., denied arequest
by animal rights organizations to stop
the importation of live African el-
ephantsinto the United States. Conse-
quently, live elephants were imported
pursuant to a permit issued by the US
Fish & Wildlife Service (USF&WS) for
the first time since late 1989 when the
African elephant was listed on Appen-
dix 1 of CITES. The case is important
and significant as pointed out below.
It addressed everything from how
“non-detriment” determinations are
made for import permits of all Appen-
dix 1 speciesto thereal motive behind
animal rights litigation. In the words
of the lawyer for the animal rights
plaintiffs, “[1]t's an extremely impor-
tant precedent that you're (court) be-
ing asked to make here. . .. Theworld's
leading experts on African elephants .
. . say they are extremely concerned
about the precedent this decision is

for First Time in More Than a Decade

going to set for the international trade,
not only in this species, this Appendix
1 species, but in other Appendix 1 Spe-
cies....

The plaintiffs sought to invalidate

import permitsissued by the USF& WS
to the San Diego and L owry Park Zoos
that were trying to import elephants
from Swaziland. The plaintiffswerethe
Born Free Foundation, Elephant Alli-
ance, Elephant Sanctuary, In Defense

of Animals, Animal Protection Institute
(API), Peoplefor the Ethical Treatment
of Animals (PETA), Animal WelfareIn-
stitute, San Diego Animal Advocates,
Animal Legal Defense Fund, Toshim-
suke Katoh and Richard Allan.

The animal rights plaintiffs raised
every possible argument including
challenging the non-detriment deter-
mination made by the Service. All im-
port permits for Appendix 1 species,
whether for hunting trophies or live
animal trade, require the Service to
make a non-detriment finding. In tech-
nical jargon, the Service must deter-
mine that the “ purpose of theimport is
not detrimental to the species.” “The
country receiving the animal under
CITES is supposed to look at the pur-
poses. The country exporting is sup-
posed to look at whether it’s detrimen-
tal to the survival of the elephant,” said
Wayne Hettenback representing the
Department of Justice.

The plaintiffs tried to shift
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Swaziland’'s determination to the
USF&WS, but Judge John D. Bates kept
rejecting that. The plaintiffs argued
that the Service had to duplicate the
biological findings made by the export-
ing country, but the Service's position,
which the Court accepted, wasthat the
US (importing country) was only re-
quired to make a “purpose” finding.
The protectionist even argued that the
Service should take into account the
effect of the removal of the elephants
on the “social structure” of the el-
ephantsremaining in Swaziland. Inthis
case, the U.S. Attorney actually admit-
ted that “they (the Service) do morein
practice than they’'re required to under
the language of this convention.”

That doing “more in practice” it-
self isnot good for U.S. hunting inter-
ests. That practice is what led to the
Elephant Trophy Import Guidelines
Suit | filed and won against the Ser-
vice in the early 90s. Despite the suc-
cess in that elephant trophy importa-
tion case, the Service appears to be
continuing their excessive and illegal
practices that can make import of tro-
phies of Appendix | Species nearly
impossible.

The zoos and USF& WS that issued
the permits argued that the import of
the elephants was necessary to reverse
the decline in the gene pool of African
elephants in the U.S. because of the
lack of successful breeding. In other
words, the elephantsin the zoos in the
United States are at risk, which risk
would be lowered with the importa-
tion. The plaintiffs demonstrated com-
plete contempt for maintaining el-
ephants in the United States for exhi-
bition. The antis complained that “[i]t
isfor one purpose only: to make more
animals to put on display at these zoos
and other zoos around the country be-
cause they’re planning on trading them
and entering them into a captive breed-
ing program with other zoos.” The
antis claimed that was exclusively a
“commercial purpose,” which trade is
prohibited for CITES Appendix 1 spe-
cies. Apparently, the antis do not care
if U.S. zoo elephants genetically de-
cline or cease to exist. They do not
want animals in zoos. The ESA and
CITES have becometheir tools against

Z00s.

The plaintiffs stated on the record
that they would prefer the elephants
be euthanized than imported. They
prefer that animals cease to exist rather
than be hunted. Thisis a position that
animal rightists organization |leaders
have made to me personally at various
CITES meetingsover theyears. In this
case, the elephants had been separated
and were to be culled in Swaziland if
they could not be imported:

THE COURT: But his most recent
declaration is pretty unequivocal.
MS.MEYER: Hesaysit again. He says
it again. ‘1 would like to avoid it if |
could.

THE COURT: But hesays, if wecan't
export these elephants now, I’'m going
to cull them.

MS. MEYER: Because, Your Honor,
that’s aconvenient thing to say to make
sure the deal goes through.

THE COURT: It may be Russian rou-
lette, but how do | look behind it?
MS. MEYER: | think there's plenty of
evidence in the record for you to look
behind it. And the last thing | want to
say, Your Honor —

THE COURT: You'retelling metolet
the chips fall where they may, and the
chips falling where they may, may be
that the elephants are culled.

MS. MEYER: If the elephants are
euthanized in Swaziland, if Mr. Reilly
and the zoos or their brokers all de-
cidethat that's the better outcome here
than to have a preliminary injunction
in place until you can decide the mer-
its, that would be a better outcome than
to have these elephants put in crates,
put on airplanes, brought over here,
trained with bull hooks, put in cages,
and live the rest of their lives in cap-
tivity. That's right, Your Honor.

THE COURT: That’s the position of
your client.

MS. MEYER: Absolutely, Your Honor.
THE COURT: Or at least some of your
clients.

MS. MEYER: All of them. Thank you,
Your Honor, | have nothing further.

Twice in his decision denying
plaintiffs' preliminary injunction, the
trial judge cites plaintiffs' shocking
position:

1.) “Intheend, as stated unequivocally
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by counsel for plaintiffs, given the
choice, plaintiffs would rather see the
elephants dead than in a zoo. . . " 2.)
“[11f an injunction is granted, the el-
ephants will be culled. This might ap-
pear to mean, somewhat ironically, that
plaintiffswould be irreparably injured
asthe result of the very injunction that
they request; however, at the August 6
hearing in this matter, counsel for
plaintiffs explained that, from plain-
tiffs’ perspective, the elephantswill be
better off — and thus plaintiffs’ inter-
ests will be more fully advanced — if
the elephants are killed rather than
imported and placed in the zoos. Tak-
ing the plaintiffs at their word, the
Court concludes, on balance, that
plaintiffs’ interests — interests about
which the Court has some concernsin
terms of standing - will be harmed if
an injunction is not granted, yet some-
what advanced if an injunction is
granted.”

In short, the culling of the el-
ephants would ironically advance
plaintiffs’ interests! They view therisk
that the elephant would be culled as
the lesser of two evils. The Environ-
ment News Service quotes Dr. Michael
Hutchins, Director of Conservation
and Science for the American Zoologi-

cal Association (AZA), ascommenting
“we can provide these elephants with
excellent care, rather than seeing them
culled, astheir current park home can-
not accommodate them. It is surpris-
ing animal rights activists who profess
to care about animals would rather
have them killed, than to live and help
support essential wildlife conserva-

tion, research and educational efforts.”

The elephants were imported in
late August, but the underlying suit is
still proceeding in the trial court. The
denial of the injunction has also been
appealed. The lawyers for the protec-
tionists and animal rightists plaintiffs
were Meyer and Glitzenstein, the same
lawyersasintherecent Argali case (see
below). Also, one of the plaintiffs, Ani-

mal Legal Defense Fund, was a plain-
tiff in the Argali case. The primary
motion before the Court at thistimeis
one to dismiss the case on the grounds
that plaintiffs do not have standing.
That is what won the Argali case, so
we are watching this elephant case
closely for we expect the Argali case
may be appealed. In fact, the govern-
ment cited our Argali case as author-
ity to deny the elephant/zoo case re-
guest for an injunction. “This case (Ar-
gali) supports defendants’ arguments
that since the interim relief the plain-
tiffs seek does not prevent the harm to
their interests, the Court should not
enter an order that does not redressthis
harm.” They actually attached a copy
of the Argali decision. The appellate
court in this elephant case may also
establish important precedent on how
non-detriment determinations are to be
made, which apply toimport of trophies
of Appendix 1 game animals, as well
asto trade in live animals. | must ex-
press sympathy for the zoos, the Ser-
vice, and the conservation of el-
ephants for all that the protectionists
are putting them through. We cannot
protect our institutions, ourselves, our
wildlife or our way of life without a
commitment to fight for our rights.

Another Round Won in the Argali
Case: On October 30, 2003, the Fed-
eral District Court Judge denied the
Request for Reconsideration filed by
the anti-hunting organizationsto over-
turn the Argali decision. The Fund for
Animals and other antis had asked the
court to reconsider the recent summary
judgment that dismissed their attempt
to stop import permitting of Argali
hunting trophies. The judge ruled that
an injunction against imports “would
actually lead to increased injury to
Argali sheep and decreased conserva-
tion efforts.” In other words, like the
zoo elephant case above, the purported
interest of the plaintiffs is an ironic
contradiction.

The court quoted the sworn decla-
ration of Raymond Lee, President of
the Foundation for North American

® Briefly Noted [

Wild Sheep, that “if hunting
programs are eliminated, the funding
available for wildlife conservation
programs would also be eliminated. . .
. The revenues from U.S. hunting in-
terest is both indispensable and irre-
placeable.”

The court held that “plaintiffs ig-
norethe two primary pieces of evidence
presented by Intervenors, which show
that decreased injury to Argali sheep
and increased conservation efforts
would be unlikely if issuance of U.S.
importation permits were enjoined as
requested by plaintiffs.” The court
guoted from the sworn affidavits and
declarations submitted by both the
Conservation Force team of interve-
nors and the SCI-U.S. Sportsmen’sAl-
liance intervenors. The court cited the
affidavit of Bob Kern “that the killing

of Argali sheep actually increased”
when import permits had before been
banned because revenue and incen-
tivesto control poaching were lowered
by the ban. The court also cited the
Affidavit of Ray Lee, President of
FNAWS, in its finding that “Argali
conservation efforts will likely de-
crease if U.S. importation permits are
withdrawn because these countries do
not have excess governmental funds
for Argali conservation.” The court
continued, “Plaintiffs fail to suggest
how these countries would fund such
conservation efforts in the absence of
revenue generated by selling hunting
permitsto U.S. hunters.” The court con-
cluded “that Plaintiffs still fail to ful-
fill the redressability requirement of
standing because they cannot show
that it is highly likely ‘that the injury
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[to Argali sheep] will be redressed by
afavorable decision.””

Insight: Let me share someinsight with
you. We wonder if anyone would have
won on “standing” if they had gone it
alone? Although Conservation Force
submitted a significant number of au-
thoritative affidavits, the cumulative
effect of all intervenors hammering the
same point was awinning combination.
When the SCI-U.S. Sportsmen’s Alli-
ance chimed in on the same point, the
cummulation was too much for the
Judge to ignore. Conservation Force
shared its briefs with the SCI-U.S.
Sportsmen’s Alliance Intervenors and
beseeched them to join in the stand-
ing argument and we are certainly glad
they did.

We did the same thing with the gov-
ernment, which chose not to join in
support of the intervenors’ motions.
Their failure nearly scuttled the ship.
Intheir request for reconsideration, the
antis argued that the government did
not share our beliefs because the gov-
ernment had not argued the point.
Luckily, the government attorneys’ af-
ter-the-fact brief stating that it fully
agreed with the Judge’s decision that
the plaintiffs did not have standing
crossed in the mail.

Another positive spin-off from the
Argali suit is that during the second
year of the Argali litigation, SCI finally
decided to add a full-time litigation
attorney toitsstaff. | have been urging
SCI to do that for more than a decade.
In fact, | began representing SCI pro
bono in litigation out of necessity 14
years ago in the lawsuit challenging
the Service's unpublished guidelines
for import of CITES Appendix 1 Spe-
cies, the Elephant Trophy Import
Guidelines Suit, SCI v. Luan. Therewas
no choiceif the surgein hunting losses
was to be stemmed. The elephant hunt-
ing was al so the highest revenue earner
in many of the African countries. It was
also the threat of litigation that forced
the Service to begin issuing polar bear
import trophies after the Marine Mam-
mal Protection Act was amended to
permit imports. Thethreat of litigation
was absolutely necessary to counter
balance the same threat by the antis
that had halted the implementation of

the reform. The necessity to represent
SCI pro bono for years changed the
course of my personal and professional
life, as well as my wife's life. It was
one of the necessities that led to the
formation of Conservation Force. Ini-
tially, it was agreat personal sacrifice.
Now, it is our whole life as well. My
successin court also hel ped change the
course and self-image of SCI. It is

ironic today, that the use of the term
“advocacy” was then found offensive
by key SCI staffers and others. The el-
ephant wars also influenced the Wild-
life Legislative Fund of America (now
USSA) to formalizeits litigation divi-
sion, though WLFA had long blazed
the litigation trail and is the leader in
that category by far. Now that we have
Conservation Force, USSA and SCI
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with litigation capacity the work of
turning back the tide can begin in ear-
nest.

Scimitar-Horned Oryx, Addax and
Dama Gazelle Listing Proposal: The
comment period for the proposal to list
these three North African species as
“endangered” closed on October 22.
The original proposal began in 1991.
There are no scimitar-horned oryx,
only a few hundred addax and a few
thousand Dama gazelles reported to be
left in their particularly harsh, desert,
historical ranges. Unregulated hunting
is partially blamed. If anyone has use-
ful information that they would like to
share with Conservation Force please
contact us.

Conservation Force filed a com-
ment opposing the listings. We advised
the Service that “unless the Service
makes special effort, the net effect of
the proposed listings will be negative”
because the ESA does not provide the
array of benefitsfor foreign speciesthat
it does for domestic species and be-
cause of the costs and barriers the list-
ings would add to the captive breed-
ing, propagation and restoration of the
three species.

We also challenged the validity of
listing the species under a proposed
rulethat is 13 years old when the legal
time limit is one year. These species
are already protected from trade by
their Appendix 1 listing under CITES,
which adequately controls trade in the
species without the added costs and
burden of an ESA listing.

Substantial numbers of all three do
exist outside of their historical range
in captive breeding programs, particu-
larly in Texas and the Republic of
South Africa. Consequently, we have
urged the Service to treat those differ-
ently so as not to interfere with their
continued propagation and/or reintro-
duction into the wild. We cited an in-
stance in 1996 in which it took more
than a year and a fortune to export
listed Arabian oryx from the U.S. be-
cause of the permitting difficulties
with “endangered” species.

We have pledged to help with their
reintroduction through Conservation
Force's Ranching for Restoration Pro-
gram. — John J. Jackson, I11.
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