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Title 50: Wildlife and Fisheries
PART 17—ENDANGERED AND THREATENED WILDLIFE AND PLANTS
Subpart D—Threatened Wildlife

§17.40   Special rules—mammals.

Link to an amendment published at 81 FR 71409, October 17, 2016.

(a) Mazama pocket gophers (Olympia, Roy Prairie, Tenino, and Yelm) (Thomomys mazama pugetensis, glacialis,

tumuli, and yelmensis)—(1) Which populations of the Mazama pocket gopher are covered by this special rule? This
special rule covers the four Thurston/Pierce subspecies of the Mazama pocket gopher (Olympia, Roy Prairie, Tenino, and
Yelm) (Thomomys mazama pugetensis, glacialis, tumuli, and yelmensis) wherever they occur.

(2) What activities are prohibited? Except as noted in paragraphs (a)(3) through (7) of this section, all prohibitions of
§17.31 apply to the Olympia, Roy Prairie, Tenino, and Yelm pocket gophers.

(3) What activities are allowed on civilian airports? Incidental take of the Olympia, Roy Prairie, Tenino, and Yelm
pocket gophers will not be a violation of section 9 of the Act, if the incidental take results from non-Federal routine
maintenance activities in or adjacent to Mazama pocket gopher habitat and associated with airport operations on civilian
airports. Routine maintenance activities include the following:

(i) Routine management, repair, and maintenance of runways, roads, and taxiways (does not include upgrades, or
construction of new runways, roads, or taxiways, or new development at airports);

(ii) Hazing of hazardous wildlife;

(iii) Management of forage, water, and shelter to reduce the attractiveness of the area around airports for hazardous
wildlife; and

(iv) Control or other management of noxious weeds and invasive plants through mowing, discing, herbicide and
fungicide application, fumigation, or burning. Use of herbicides, fungicides, fumigation, and burning must occur in such a
way that nontarget plants are avoided to the maximum extent practicable.

(4) What agricultural activities are allowed on non-Federal lands? Incidental take of the Olympia, Roy Prairie, Tenino,
and Yelm pocket gophers will not be a violation of section 9 of the Act, if the incidental take results from agricultural or
horticultural (farming) practices implemented on such lands consistent with State laws on non-Federal lands. For the
purposes of this special rule, farm means any facility, including land, buildings, watercourses, and appurtenances, used in
the commercial production of crops, nursery or orchard stock, the propagation and raising of nursery or orchard stock,
livestock or poultry, or livestock or poultry products.

(i) For the purposes of this special rule, an agricultural (farming) practice means a mode of operation on a farm that:

(A) Is or may be used on a farm of a similar nature;

(B) Is a generally accepted, reasonable, and prudent method for the operation of the farm to obtain a profit in money;

(C) Is or may become a generally accepted, reasonable, and prudent method in conjunction with farm use;

(D) Complies with applicable State laws;

(E) Is done in a reasonable and prudent manner.

(ii) Accepted agricultural or horticultural (farming) practices include:
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(1) Construction of prairie-dog-proof fence, above and below grade to specifications approved by the Service, around
the area in which there is concern.

(2) Translocation of Utah prairie dogs out of the fenced area in which there is a concern must be conducted prior to
allowing lethal take. Lethal take is allowed only to remove prairie dogs that remain in these areas after the measures to
fence and translocate are successfully carried out.

(3) Continued maintenance or modification of the fence as needed to preclude Utah prairie dogs from entering the
fenced sites.

(B) There are no restrictions on the amount, timing, or methods of lethal take allowed on lands where Utah prairie
dogs create serious human safety hazards or disturb the sanctity of significant human cultural or human burial sites, as
long as all qualifications in paragraphs (g)(4)(ii)(A)(1)through (3) of this section are met.

(C) The amount of take in areas where Utah prairie dogs create serious human safety hazards or disturb the sanctity
of significant human cultural or human burial sites does not contribute to the upper permitted take limits described above
for agricultural lands and private properties within 0.8 km (0.5 mi) of conservation lands.

(5) Incidental take associated with agriculture. Utah prairie dogs may be taken when take is incidental to
otherwise-legal activities associated with legal and standard agricultural practices on legitimately operating agricultural
lands. Acceptable practices include plowing to depths that do not exceed 46 cm (18 in.), discing, harrowing, irrigating
crops, mowing, harvesting, and bailing, as long as the activities are not intended to eradicate Utah prairie dogs. There is
no numeric limit established for incidental take associated with standard agricultural practices. Incidental take is in addition
to, and does not contribute to, the take limits described in paragraphs (g)(2) through (4) of this section. A permit is not
required for incidental take associated with agricultural practices.

(6) If the Service receives evidence that take pursuant to paragraphs (g)(2) through (5) of this section is having an
effect that is inconsistent with the conservation of the Utah prairie dog, the Service may immediately prohibit or restrict
such take as appropriate for the conservation of the species. The Service will notify the permitting entities in writing if take
restrictions are necessary.

(h) Mountain lion (Felis concolor). (1) Except as allowed in paragraphs (h)(2), (h)(3), and (h)(4) of this section, no
person shall take any free-living mountain lion (Felis concolor) in Florida.

(2) A mountain lion (Felis concolor) may be taken in this area under a valid threatened species permit issued pursuant
to 50 CFR 17.52.

(3) A mountain lion (Felis concolor) may be taken in Florida by an employee or designated agent of the Service or the
Florida Game and Fresh Water Fish Commission for taxonomic identification or other reasons consistent with the
conservation of the endangered Florida panther (Felis concolor coryi). When it has been established by the Service, in
consultation with the State, that an animal in question is not a Florida panther (Felis concolor coryi) or an eastern cougar
(Felis concolor couguar), such animals may be removed from the wild. The disposition of animals so taken shall be at the
discretion of the Florida Game and Fresh Water Fish Commission, with the concurrence of the Fish and Wildlife Service.

(4) Take for reasons of human safety is allowed as specified under 50 CFR 17.21(c)(2) and 17.21(c)(3)(iv).

(5) Any take pursuant to paragraph (h)(4) of this section must be reported in writing to the U.S. Fish and Wildlife
Service, Office of Law Enforcement, 4401 N. Fairfax Drive, LE-3000, Arlington, VA 22203, within 5 days. The specimen
may only be retained, disposed of, or salvaged in accordance with directions from the Service.

(i) [Reserved]

(j) Argali (Ovis ammon) in Kyrgyzstan, Mongolia, and Tajikistan. (1) Except as noted in paragraph (j)(2) of this section,
all prohibitions of §17.31 of this part and exemptions of §17.32 of this part shall apply to this species in Kyrgyzstan,
Mongolia, and Tajikistan

(NNOP. In all other parts of its range the argali is classified as endangered and covered by §17.21).

(2) Upon receiving from the governments of Kyrgyzstan, Mongolia, and Tajikistan properly documented and verifiable
certification that (i) argali populations in those countries are sufficiently large to sustain sport hunting, (ii) regulating
authorities have the capacity to obtain sound data on these populations, (iii) regulating authorities recognize these
populations as a valuable resource and have the legal and practical capacity to manage them as such, (iv) the habitat of
these populations is secure, (v) regulating authorities can ensure that the involved trophies have in fact been legally taken
from the specified populations, and (vi) funds derived from the involved sport hunting are applied primarily to argali
conservation, the Director may, consistent with the purposes of the Act, authorize by publication of a notice in the FPQPRST
RPUVWOPR the importation of personal sport-hunted argali trophies, taken legally in Kyrgyzstan, Mongolia, and Tajikistan
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after the date of such notice, without a Threatened Species permit pursuant to §17.32 of this part, provided that the
applicable provisions of 50 CFR part 23 have been met.

(k) Canada lynx (Lynx canadensis). (1) What lynx does this special rule apply to? The regulations in this paragraph (k)
apply to all wild and captive lynx in the contiguous United States.

(2) What activities are prohibited for wild lynx? All prohibitions and provisions of 50 CFR 17.31 and 17.32 apply to wild
lynx found in the contiguous United States.

(3) What is considered a captive lynx? (i) For purposes of this paragraph (k), captive lynx means lynx, whether alive or
dead, and any part or product, if the specimen was in captivity at the time of the listing, born in captivity, or lawfully
imported or transported into the contiguous United States.

(ii) Lynx that were either born or held in captivity and then released into the wild are considered wild.

(4) What activities are allowed for captive lynx? (i) Take. You may take lawfully obtained captive lynx without a permit.

(ii) Import and export. You may export captive live lynx, parts or products of captive lynx provided the specimens are
tagged with Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES) export tags
and/or accompanied by a valid CITES export permit. You may import lawfully obtained lynx that originated outside the
United States when you follow the requirements of CITES.

(iii) Interstate commerce. You may deliver, receive, carry, transport, ship, sell, offer to sell, purchase, or offer to
purchase in interstate commerce captive lynx and captive lynx parts and products in accordance with State or tribal laws
and regulations. In addition, lynx pelts that are properly tagged with valid CITES export tags also qualify for this exemption
on interstate commerce.

(5) Are any activities not allowed or restricted for captive lynx? You must comply with all applicable State and tribal
laws and regulations. Violation of State or tribal law will also be a violation of the Act.

(l) Preble's meadow jumping mouse (Zapus hudsonius preblei). (1) What is the definition of take? To harass, harm,
pursue, hunt, shoot, wound, trap, kill, or collect; or attempt to engage in any such conduct. Incidental take is that which
occurs when it is incidental to and not the purpose of an otherwise lawful activity. Any take that is not authorized by permit
provided through section 7 or section 10 of the Act or that is not covered by the exemptions described below is considered
illegal take.

(2) When is take of Preble's meadow jumping mice allowed? Take of Preble's meadow jumping mice resulting from
the following legally conducted activities, in certain circumstances as described below, is allowed:

(i) Take under permits. Any person with a valid permit issued by the Service under §17.32 may take Preble's meadow
jumping mice pursuant to the terms of the permit.

(ii) Rodent control. Preble's meadow jumping mice may be taken incidental to rodent control undertaken within 10 feet
of or inside any structure. “Rodent control” includes control of mice and rats by trapping, capturing, or otherwise physically
capturing or killing, or poisoning by any substance registered with the Environmental Protection Agency as required by the
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136) and applied consistent with its labeling. “Structure”
includes but is not limited to any building, stable, grain silo, corral, barn, shed, water or sewage treatment equipment or
facility, enclosed parking structure, shelter, gazebo, bandshell, or restroom complex.

(iii) Established, ongoing agricultural activities. Preble's meadow jumping mice may be taken incidental to agricultural
activities, including grazing, plowing, seeding, cultivating, minor drainage, burning, mowing, and harvesting, as long as
these activities are established, ongoing activities and do not increase impacts to or further encroach upon the Preble's
meadow jumping mouse or its habitat. New agricultural activities or those that expand the footprint or intensity of the
activity are not considered to be established, ongoing activities.

(iv) Maintenance and replacement of existing landscaping. Preble's meadow jumping mice may be taken incidental to
the maintenance and replacement of any landscaping and related structures and improvements, as long as they are
currently in place and no increase in impervious surfaces would result from their maintenance and improvement.
Construction of new structures or improvements or expansion of the landscaping in a manner that increases impervious
surfaces would not be considered maintenance and replacement of existing landscaping.

(v) Existing uses of water. Preble's meadow jumping mice may be taken incidentally as a result of existing uses of
water associated with the exercise of perfected water rights pursuant to State law and interstate compacts and decrees. (A
“perfected water right” is a right that has been put to beneficial use and has been permitted, decreed, or adjudicated
pursuant to State law.) Increasing the use or altering the location of use of an existing water right would not be considered
an existing use of water.
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Title 50: Wildlife and Fisheries

PART 23—CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED SPECIES OF WILD FAUNA AND FLORA

(CITES)

Subpart D—Factors Considered in Making Certain Findings

§23.61   What factors are considered in making a non-detriment finding?

(a) Purpose. Articles III and IV of the Treaty require that, before we issue a CITES document, we find that a proposed

export or introduction from the sea of Appendix-I or -II specimens is not detrimental to the survival of the species and that

a proposed import of an Appendix-I specimen is for purposes that would not be detrimental to the survival of the species.

(b) Types of detriment. Detrimental activities, depending on the species, could include, among other things,

unsustainable use and any activities that would pose a net harm to the status of the species in the wild. For Appendix-I

species, it also includes use or removal from the wild that results in habitat loss or destruction, interference with recovery

efforts for a species, or stimulation of further trade.

(c) General factors. The applicant must provide sufficient information for us to make a finding of non-detriment. In

addition to factors in paragraphs (d) and (e) of this section, we will consider whether:

(1) Biological and management information demonstrates that the proposed activity represents sustainable use.

(2) The removal of the animal or plant from the wild is part of a biologically based sustainable-use management plan

that is designed to eliminate over-utilization of the species.

(3) If no sustainable-use management plan has been established, the removal of the animal or plant from the wild

would not contribute to the over-utilization of the species, considering both domestic and international uses.

(4) The proposed activity, including the methods used to acquire the specimen, would pose no net harm to the status

of the species in the wild.

(5) The proposed activity would not lead to long-term declines that would place the viability of the affected population

in question.

(6) The proposed activity would not lead to significant habitat or range loss or restriction.

(d) Additional factor for Appendix-II species. In addition to the general factors in paragraph (c) of this section, we will

consider whether the intended export of an Appendix-II species would cause a significant risk that the species would

qualify for inclusion in Appendix I.

(e) Additional factors for Appendix-I species. In addition to the general factors in paragraph (c) of this section, we will

consider whether the proposed activity:

(1) Would not cause an increased risk of extinction for either the species as a whole or the population from which the

specimen was obtained.

(2) Would not interfere with the recovery of the species.

(3) Would not stimulate additional trade in the species. If the proposed activity does stimulate trade, we will consider

whether the anticipated increase in trade would lead to the decline of the species.

(f) How we make our findings. We base the non-detriment finding on the best available biological information. We also

consider trade information, including trade demand, and other scientific management information. We make a

non-detriment finding in the following way:
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Need assistance?

(1) We consult with the States, Tribes, other Federal agencies, scientists, other experts, and the range countries of

the species.

(2) We consult with the Secretariat and other Parties to monitor the level of trade that is occurring in the species.

(3) Based on the factors in paragraphs (c) through (e) of this section, we evaluate the biological impact of the

proposed activity.

(4) In cases where insufficient information is available or the factors above are not satisfactorily addressed, we take

precautionary measures and would be unable to make the required finding of non-detriment.

(g) Risk assessment. We review the status of the species in the wild and the degree of risk the proposed activity

poses to the species to determine the level of scrutiny needed to make a finding. We give greater scrutiny and require

more detailed information for activities that pose a greater risk to a species in the wild. We consider the cumulative risks,

recognizing that each aspect of international trade has a continuum of risk (from high to low) associated with it as follows:

(1) Status of the species: From Appendix I to Appendix II.

(2) Origin of the specimen: From wild-collected to born or propagated in a controlled environment to bred in captivity

or artificially propagated.

(3) Source of the propagule used to grow the plant: From documentation that the plant was grown from a non-exempt

seed or seedling to documentation that the plant was grown from an exempt seed or seedling.

(4) Origin of the species: From native species to nonnative species.

(5) Volume of legal trade: From high to low occurrence of legal trade.

(6) Volume of illegal trade: From high to low occurrence of illegal trade.

(7) Type of trade: From commercial to noncommercial.

(8) Genetic status of the specimen: From a purebred species to a hybrid.

(9) Risk of disease transmission: From high to limited risk of disease transmission.

(10) Basis for listing: From listed under Article II(1) or II(2)(a) of the Treaty to listed under Article II(2)(b).

(h) Quotas for Appendix-I species. When an export quota has been set by the CoP for an Appendix-I species, we will

consider the scientific and management basis of the quota together with the best available biological information when we

make our non-detriment finding. We will contact the Scientific and Management Authorities of the exporting country for

further information if needed.
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