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QUESTIONS PRESENTED

I. Whether forfeiture of personal property is in any part punitive and constitutes an excessive fine when forfeiture is grossly disproportionate to the offense alleged, the cost of acquiring the property is eighty times the maximum fine for the alleged violation, the property is the product of favored, legal activity, the petitioner has acted in good faith at all times and is innocent of any personal wrongdoing, and less onerous remedies are available. 

II. Whether a citizen is deprived of procedural and substantive due process when, unknown to the citizen, the administrative “review” is not by an independent hearing officer and not a true opportunity for review because the negative outcome has been pre-determined by the reviewer, and the infringement upon the citizen’s rights is not narrowly tailored.
III. Whether legally-obtained property is contraband per se, derivative contraband, and/or illegal to possess just because it is “subject to” seizure, particularly when the violations are correctable, innocent clerical mistakes and mishaps that are harmless.
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PARTIES TO THE PROCEEDING

PATRICIO MIGUEL MADERO BLASQUEZ, and COLIN G. CROOK, Petitioners,

KEN SALAZAR, in his official capacity as Secretary of the United States Department of the Interior; DANIEL M. ASHE, in his official capacity as Director of the United States Fish and Wildlife Service; DANIEL G. SHILLITO, in his official capacity as Pacific Southwest Regional Solicitor for the United States Department of the Interior; CAROLYN A. LOWN, in her official capacity as Assistant Field Solicitor for the United States Department of the Interior, and the UNITED STATES FISH & WILDLIFE SERVICE, Respondents.
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OPINIONS BELOW

The opinion of the United States Court of Appeals for the Ninth Circuit is reported at 646 F.3d 1240 (9th Cir. 2011).  Rehearing was denied October 19, 2011. The opinion of the United States District Court for the Northern District of California is reported at 677 F. Supp 2d. 1203 (N.D. Cal. 2009). 

JURISDICTION 

The decision of the United States Court of Appeals for the Ninth Circuit, confirming the District Court’s dismissal of the action, was handed down on July 22, 2011.  The Court of Appeals’ order denying Appellants’ petition for rehearing was handed down October 19, 2011.  

 This Court has jurisdiction pursuant to 28 U.S.C. §1254(1). 

RELEVANT PROVISIONS INVOLVED

United States Constitution, Amendment 5:

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property be taken for public use, without just compensation.

United States Constitution, Amendment 8:

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Civil Asset Forfeiture Reform Act, Innocent Owner Defense (18 U.S.C. §983(d) and (g))
(d) Innocent Owner Defense.
(1) An innocent owner’s interest in property shall not be forfeited under any civil forfeiture statute. The claimant shall have the burden of proving that the claimant is an innocent owner by a preponderance of the evidence.

(2)

(A) With respect to a property interest in existence at the time the illegal conduct giving rise to forfeiture took place, the term "innocent owner" means an owner who—

(i) did not know of the conduct giving rise to forfeiture; or

(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be expected under the circumstances to terminate such use of the property.

(B)

(i) For the purposes of this paragraph, ways in which a person may show that such person did all that reasonably could be expected may include demonstrating that such person, to the extent permitted by law—

(I) gave timely notice to an appropriate law enforcement agency of information that led the person to know the conduct giving rise to a forfeiture would occur or has occurred; and

(II) in a timely fashion revoked or made a good faith attempt to revoke permission for those engaging in such conduct to use the property or took reasonable actions in consultation with a law enforcement agency to discourage or prevent the illegal use of the property.

(ii) A person is not required by this subparagraph to take steps that the person reasonably believes would be likely to subject any person (other than the person whose conduct gave rise to the forfeiture) to physical danger.

(3) Notwithstanding any provision of this subsection, no person may assert an ownership interest under this subsection in contraband or other property that it is illegal to possess.

(4) If the court determines, in accordance with this section, that an innocent owner has a partial interest in property otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in such property, the court may enter an appropriate order—

(A) severing the property;

(B) transferring the property to the Government with a provision that the Government compensate the innocent owner to the extent of his or her ownership interest once a final order of forfeiture has been entered and the property has been reduced to liquid assets; or

(C) permitting the innocent owner to retain the property subject to a lien in favor of the Government to the extent of the forfeitable interest in the property.

(5) In this subsection, the term "owner"—

(A) means a person with an ownership interest in the specific property sought to be forfeited, including a leasehold, lien, mortgage, recorded security interest, or valid assignment of an ownership interest.
(g) Proportionality.
(1) The claimant under subsection (a)(4) may petition the court to determine whether the forfeiture was constitutionally excessive.
(2) In making this determination, the court shall compare the forfeiture to the gravity of the offense giving rise to the forfeiture.

(3) The claimant shall have the burden of establishing that the forfeiture is grossly disproportional by a preponderance of the evidence at a hearing conducted by the court without a jury.

(4) If the court finds that the forfeiture is grossly disproportional to the offense it shall reduce or eliminate the forfeiture as necessary to avoid a violation of the Excessive Fines Clause of the Eighth Amendment of the Constitution.
Fish and Wildlife Service, Law Enforcement

Part 443, Wildlife Inspection, Chapter 1, Wildlife Inspection 

Policy and Procedures, 443 FW1 (4-83)

6.9 Foreign Government Action. It is Service policy not to seize wildlife which is accompanied by permits issued by the proper foreign government authority and that authority has failed to supply required information (e.g., permit states as per attached list, instead of listing the species) or has extended the expiration date.  Such shipments should be released on the grounds that the issuance of the permit was beyond the importer’s control and that the importer should not be held liable for a foreign government action.

7.5 Grace Period

A. Policy. An importer may be granted a period of 30 days to provide the required documents or to satisfy the FWS requirements which caused the refused clearance.  The purpose of this grace period is to allow for locating lost or misplaced documents or to obtain documents which qualify to be issued ex post facto (e.g., pre-Convention and captive-bred certificates.)

STATEMENT OF THE CASE


This matter concerns the forfeiture of two legally-hunted leopard trophies: one imported from Zambia by Patricio Miguel Madero Blasquez (“Madero”) and one from Namibia imported by Colin Crook (“Colin”).  To import a leopard trophy into the United States, one must have a CITES import permit and export permit.  Each trophy was lawfully taken as part of the regulated and licensed national conservation strategy of the respective countries.  Both had import permits issued by the United States Fish & Wildlife Service (“FWS”), based upon a scientific finding that the hunt was not detrimental and, separately, that it “enhanced” the survival of the species.  Both were within the quota of the respective countries of Namibia and Zambia, established by the approximately 170 country Parties of CITES acting as a whole to favor and facilitate the desirable conservation-based trade.
In the Madero forfeiture, a major airline accidentally lost all paperwork including the Zambian CITES export permit while the trophy was in transit.  Of course, the Zambian government authorities that issued the export permit and the import broker each had a copy of the lost permit, and the leopard was physically tagged with the same identifying information as the permit copies.  CITES Res. Conf. 12.3 and 50 C.F.R. §23.52 each provide for the issuance of replacement permits.  Despite the fact that Petitioner Madero had complied with all requirements and the only problem was that the airline had lost the paperwork, the Fish and Wildlife Service port inspector refused to accept a certified copy of the original permit or a replacement permit that was issued by the Zambian CITES authorities.  
One of the mistaken reasons cited for the refusal to accept the replacement permit was that it “did not contain the original handwritten signature of a person authorized to sign CITES documents for the issuing management authority.”  In reality, the replacement permit did contain the required signature!  The appropriate CITES authority, specifically Francesca Chisangano, signed her name in the appropriate box and then, below it, wrote “Head CITES.”  Unfortunately, her signature was partially obscured by a stamp and the CITES logo.  The denial of the petition for remission said that the signature line “simply contained the printed notation ‘Head CITES.’”  When questioned about this, Chisangano stated clearly that the signature was hers, that her signature could be verified by contacting the CITES Secretariat, and that “We sign across the stamp so the issue of not properly signed does not arise.” See Doc. 25-7, Exh. E.  Despite this assurance from the original, official issuing authority, Asst. Solicitor Lown still refused to honor the replacement permit or accept any alternative to forfeiture whatsoever.  She had and continues to this date to have a fixed position that the wildlife product is “contraband illegal to possess” and therefore can’t be remitted.  Because of that position in virtually all cases, the remission process is a sham.  Because of that Asst. Solicitor’s opinion, the petition for remission was denied, the trophy forfeited and all lesser alternatives refused.
The property was not contraband or illegal to possess except by the choice of the port inspector and Asst. Solicitor.  Trophies are “subject to forfeiture” but not contraband per se.  The loss of the permit was a harmless, correctable error.  It was longstanding practice to simply replace the lost permit.  The Service Manual of the USF&WS had a number of provisions authorizing replacement.  The Solicitor’s fixed position that the property could not be returned because it was contraband illegal to possess and that she had no alternative to forfeiture was contrary to practice, the Service Manual, CITES Resolution and fundamentally unfair.  Unfortunately, Madero chose to file a Petition for Remission before that Asst. Solicitor rather than a claim to go to court because he had no means of knowing that she had a fixed position she could not return the property regardless of the mitigating circumstances, excessiveness of the forfeiture, innocence of the owner, correctability of the lost permit, harmlessness of the error, etc.     
Petitioner Colin also obtained a CITES export permit. However, the Namibian government CITES clerk inadvertently entered a nonsensical, numerical expiration date on the permit instead of the intended, customary six-month expiration period. Due to the obvious clerical error, the permit appeared to be expired prematurely.  The Namibian CITES Management Authority readily acknowledged its clerical error and requested the opportunity to correct the mistake, but, contrary to longstanding practice, the FWS Inspector ignored the reasonable request and expressed the opinion that there was no way a clerical error could be corrected.  The same Asst. Solicitor denied Colin’s administrative Petition for Remission because it was contraband illegal to possess, therefore it could not be returned.
When the trophies were seized, the owners were provided notice of seizure and a written option to file a petition for remission before the Solicitor or a claim for a judicial determination.  They chose the administrative petition for remission process because of the mitigating circumstances, unaware of the Asst. Solicitor’s predisposition.  At that time, neither was aware that Asst. Solicitor Carolyn Lown, the particular solicitor who would “hear” his Petition for Remission to consider the mitigating circumstances, was of the fixed opinion that any irregularity in the import process necessitated trophy forfeiture and the trophies “could not be returned.”  In effect, the “petition” process was a futile, dead end alley.  In keeping with her fixed position, Solicitor Lown denied both Petitioners’ petitions for remission and their “innocent owner” defenses.  The property, according to her, “could not be remitted.”  Though each petitioner was wholly innocent of personal fault, that innocence “could not be considered” in the administrative remission process they had been lured to take in lieu of filing a court claim.  Petitioners’ complaint cited four petition for remission denials for the same fixed reason and that Asst. Solicitor is continuing that fixed practice to this date.
Thereafter, Petitioners filed an action in District Court to contest the forfeiture of the trophies for the harmless, innocent mistakes of public carriers and government employees and the excessiveness of the penalty for those relatively minor, harmless errors.  The District Court, providing no relief, granted the Government’s motion to dismiss.  The District Court first dismissed Plaintiffs’ non-Constitutional claims, specifically, those brought under the APA (Administrative Procedure Act) and CAFRA (Civil Asset Forfeiture Reform Act).  Under CAFRA, “an innocent owner’s interest in property shall not be forfeited under any civil forfeiture statute.” 18 U.S.C. §983(d)(1). An owner is innocent when he or she “did not know of the conduct giving rise to the forfeiture” or, upon learning thereof, took all reasonable steps to terminate illegal use of the property (here, to correct the imperfections so as to bring the imports into compliance with CITES). 18 U.S.C. §983(d)(2).  The Court noted that, under CAFRA, an interested party may choose an administrative review or may file a claim, forcing the government to initiate judicial proceedings. See Conservation Force v. Salazar, 677 F. Supp. 2d 1203, 1208-11 (N.D. Cal. 2009) (Order, Dkt. 35 (Dec. 30, 2009)).  Without addressing the predetermined “administrative review” that Petitioners were afforded, the Court concluded that, since Petitioners had proceeded administratively, they were not entitled to judicial review of their non-constitutional claims.  The Court also labeled the trophies derivative “contraband,” and, without regard for the facts and circumstances of Petitioners’ cases, held that CAFRA’s innocent owner defense did not apply.  The Court then dismissed Petitioners APA claims by stating that judicial review of Defendants’ decision regarding forfeiture was prohibited because that decision was committed to agency discretion by law and Petitioners’ election to file petitions for remission.  In reality, because Solicitor Lown’s fixed position is such that the outcome will always be denial of remission, Petitioners should have been afforded judicial review.  See U.S. v. A.E. Edwards, 368 F.2d 722 (4th Cir. 1966) (discussed below).
The District Court did recognize that Petitioners had independent Constitutional claims, yet it denied those as well, stating that the trophies were illegal to possess and that their forfeiture was “remedial,” not punitive, on the sole basis that it was a “civil” forfeiture (ignoring the fact that it is also punitive). Id. Petitioners appealed the District Court’s dismissal to the Ninth Circuit.  The decision issued by the Ninth Circuit Court of Appeals addressed only the CAFRA claims; it did not address the important Constitutional claims now before this Court.  A Petition for Rehearing was lodged because the Constitutional issues of excessive punishment and deprivation of fundamental due process were not addressed.  Petitioners’ Petition for Rehearing was denied on October 19, 2011, without express reason. 

At all stages, the Courts have obviously been influenced by the fact that Petitioners chose to file a Petition for Remission rather than a claim in Court, but the Courts also fail to recognize that the decision to file petitions for remission were made with the assumption that remission was within the realm of possibility and without knowing the hearing officer’s fixed, predetermined position that the property could not be remitted.

Basis for the District Court’s Jurisdiction 

Patricio Miguel Madero Blasquez and Colin G. Crook each filed a complaint for the return of their property, which had been ordered forfeited at the direction of Assistant Solicitor Carolyn Lown.  The complaint alleged that the United States Fish and Wildlife Service failed to afford Madero and Colin a fair hearing, deprived them of due process, failed to afford them the innocent owner defense under the Civil Asset Forfeiture Reform Act (CAFRA), and violated the Excessive Fines Clause of the Eighth Amendment and the proportionality test of CAFRA by demanding forfeiture of the trophies instead of a lesser penalty. 

The district court had jurisdiction of this matter pursuant to the Administrative Procedure Act (APA), 5 U.S.C. §§701-702 (judicial review of final agency action and violations of the U.S. Constitution); 28 U.S.C. §1331 (federal question jurisdiction), Equitable Jurisdiction and 18 U.S.C. §983 (CAFRA).

REASONS FOR GRANTING THE PETITION

I. EXCESSIVE FORFEITURE

The District Court recognized that excessiveness of the forfeiture was a Constitutional issue properly before the Court after the administrative determination.  Unfortunately and incorrectly, it held that the forfeiture was civil, therefore not penal in nature nor subject to review for excessiveness.  That decision was fundamentally flawed because the mere fact that forfeiture is civil is not determinative. See Austin v. U.S., 509 U.S. 602, 610 (1993).
The Eighth Amendment prohibits excessive fines, see U.S. Const. amend. VIII, and its purpose is “to limit the government’s power to punish.”  Austin v. U.S., 509 U.S. 602, 609 (1993). The Excessive Fines clause applies to civil as well as criminal matters, and “[i]t is commonly understood that civil proceedings may advance punitive as well as remedial goals[.]” Id. at 610 (emphasis added) (citation omitted).  This Court has clearly expressed that “we need not exclude the possibility that a forfeiture serves remedial purposes to conclude that it is subject to the limitations of the Excessive Fines Clause.”  Id. at 611; see also id. at n. 12 (“[T]he question is whether forfeiture serves in part to punish, and one need not exclude the possibility that forfeiture serves other purposes to reach that conclusion.”) (emphasis in original).  Following a lengthy discussion of the history of forfeiture, the Court emphatically concluded that “forfeiture generally, and statutory in rem forfeiture in particular, historically has been understood, at least in part, as punishment.” Id. at 618.  The Court went on to examine the particular forfeiture statute at issue and found “nothing in [those] provisions or their legislative history to contradict the historical understanding of forfeiture as punishment.” Id. “[E]ven assuming that [forfeiture] serve[s] some remedial purpose,…a civil sanction” that can be explained as “also serving either retributive or deterrent purposes is punishment.” Id. at 621. The same is true here.  
CITES specifically directs parties to enact domestic measures “to penalize” trade that does not comply with its provisions.  See CITES Art. VIII; see also CITES Res. Conf. 8.4 Rev. CoP15).  The ESA statute providing for forfeiture here is titled “Penalties and Enforcement.” 16 U.S.C. §1540 (emphasis added), and the Congressional history of the ESA makes clear that forfeiture is meant to be a “deterrent.”  See Carpenter v. Andrus, 485 F.Supp. 320, 323 (D.De. 1980) (citing Cong. & Admin. News, 2989, 3006 (1973)). (“Deterrence…has traditionally been viewed as a goal of punishment.” United States v. Bajakajian, 524 U.S. 321, 329 (1998).) “Penalty” is defined as a term “involv[ing the] idea of punishment, corporeal or pecuniary, or civil or criminal” and is a derivative of “penal,” meaning “punishable; inflicting punishment.”  Black’s Law Dictionary, 1132-33 (6th ed. 1990). Nothing in 16 U.S.C. §1540 contradicts the historical understanding of forfeiture as punitive.  “Congress assumed that forfeiture would be the penalty in most illegal importation cases.”  Appellees’ Ans. Brief, Dkt. 15 at 10 (emphasis added).  The denial of remission even stated that the objective of forfeiture was “to impose additional economic burdens on those engaged in illegal activity,” citing Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974).  
In attempting to address whether the forfeiture here is punitive, the district court stated only that “The civil forfeiture here is remedial because it served to remove Congressionally-defined contraband from society.” Order, Dkt. 35 at 8, citing Austin v. United States, 509 U.S. 603, 621 (1993).  First, assuming arguendo that forfeiture here does serve some remedial purpose, that fact alone, as the Supreme Court in Austin made clear, has no bearing on whether the forfeiture is also punitive. Second, the lower court mischaracterized the Austin Court’s statement regarding contraband.  What the Austin Court said was, “Concededly, we have recognized that forfeiture of contraband itself may be characterized as remedial because it removes dangerous or illegal items from society.” 509 U.S. at 621. For at least two reasons, then, it is quite a leap for the District Court to conclude that the forfeiture here is purely remedial.  First, the Austin Court specifically referred to “contraband itself,” and it has already been established that  the trophies at issue here are not contraband per se.  Secondly, this Court rejected the government’s similar argument in Austin, noting that there is “nothing even remotely criminal” in possessing an automobile, mobile home, or auto body shop, even if those items have been used as instrumentalities of the illegal drug trade.  See 509 U.S. at 621.  In Austin, the underlying offense was a crime: possession of cocaine with the intent to distribute.  Here, the underlying “offense” was a minor mistake during the transportation of the otherwise wholly legal hunting trophy and a government clerk’s error on its own permit.  It would be illogical and unjust to conclude that the instrumentalities of the former were not “contraband,” but that the instrumentalities of the latter were. 

In any event, the district court erred in holding that the remedial nature of the forfeiture, if any, eliminates its punitive aspect.  The forfeiture is punitive, at least in part, and therefore the excessive fines clause of the Eighth Amendment should have been applied by the District Court and considered by the Appellate Court.  

In order to pass muster under the Excessive Fines Clause and not be considered “excessive,” “[t]he amount of the forfeiture must bear some relationship to the gravity of the offense that it is designed to punish.”  Bajakajian, 524 U.S. at 334.  A forfeiture is excessive and violates the Eight Amendment “if it is grossly disproportional to the gravity of [the] offense.” Id.  Here, forfeiture is excessive because it is grossly disproportional when compared to the insignificance of the “offense.”  These trophies are not easily acquired: the trips require a great deal of preparation (including obtaining the proper permits) and entail extensive travel as well as exposure to life-threatening situations.  Even then, there is no guarantee when or if a hunt will be successful.  Furthermore, hunters pay tens of thousands of dollars out of their own pockets to participate in these conservation hunts (for example, Petitioner Madero’s cost of acquisition was approximately $40,000).  When a participant does all of these things properly, it is excessive for his trophy to then be stripped away from him despite his complete good faith.  In Bajakajian, the offense “was solely a reporting offense. It was permissible to transport the currency out of the country so long as he reported it.” 524 U.S. at 337.  The offense here was similar: it was permissible to transport the trophies into the country so long as they were accompanied by permits.  In Bajakajian, the Supreme Court found that a failure to report was not enough to warrant forfeiture of the currency. Id. In keeping with that decision, the district court should have found that a technical violation of the paperwork requirements was not enough to warrant forfeiture of the trophies.

In Bajakajian, the maximum fine of $5,000 further justified the “minimal level of culpability.” Id at 338. Here, the maximum fine was just $500, and other remedies were available (i.e., return and re-import, replacement of the lost permit [Madero] or amendment of the clerical error [Colin], etc.). These show a “minimal level of culpability” and would be much more appropriate and much more proportional to the “offenses” at issue.  

Petitioners agree that illegal trafficking of threatened or endangered species is illegal and should be punished accordingly, but this is not such an instance. On the contrary, Petitioners are conservation allies, not enemies. The Bajakajian Court made it clear that “respondent does not fit into the class of persons for whom the statute was principally designed: He is not a money launderer, a drug trafficker, or a tax evader.” 524 U.S. at 338.  The currency there at issue was the product of legal activity and was unrelated to any other illegal activity. Id.  Here, as stated earlier, Petitioners are not thieves, poachers, or smugglers, nor are they involved in commercial trophy trade. The trophies are the products of legal activity, and unrelated to any illegal activity whatsoever.  The FWS-issued import permits were even based upon a finding that the hunting “enhanced the survival of the species.”  Here, each individual attempted to import a single, legally-acquired hunting trophy for his own personal use.  That comports with the holding in Bajakajian, and is in stark contrast to the cases cited by Defendants: Those cases dealt with the attempted import of numerous animals, illegal acquisition, and/or commercial trade.  See Dkt. 15, citing U.S. v. 1000 Raw Skins of Caiman Crocodilus Yacare, No.88-3476, 1991 WL 41774 (E.D.N.Y. Mar. 14, 1991); U.S. v. 2507 Live Canary Winged Parakeets, 689 F. Supp. 1106 (S.D. Fla. 1988); U.S. v. 144,774 Lbs. of Blue King Crab, 410 F.3d 1131 (9th Cir. 2005); U.S. v. 594,464 Lbs. of Salmon, 871 F.2d 824 (9th Cir. 1989); U.S. v. Fifty-Three (53) Eclectus Parrots, 685 F.2d 1131 (9th Cir. 1982).  

The public policy position of Congress towards seizure and forfeiture of wildlife products has guided the Agency’s practices in the past.  Congress has explicitly urged the Department of the Interior to afford property owners an opportunity to prove their good faith or innocence and the fact that the trophy was legal even if the importation was “not technically in compliance with the law.”  When reforming the Lacey Act in 1981, Congress spelled this out.

The harshness of this provision is mitigated by Section 5(b)’s incorporation of the Customs forfeiture provisions, including the remission and mitigation provisions.  There will be instances where the merchandise assumes contraband status as a result of a minor, technical violation.  For example, as a result of an honest mistake, an individual may not have all of the foreign documentation that is required for importation of a non-endangered species.  Following seizure in this country, either before or after a decree of forfeiture has been entered, the individual may provide the Secretary, or the Attorney General, with reliable proof from the foreign country that the shipment was in fact a legal shipment.  In such a case, the government has the discretion to remit or mitigate the forfeiture.  The Committee urges the Secretary and the Attorney General to develop a policy regarding such remissions and mitigations that affords owners of property subject to forfeiture the opportunity to prove their good faith or innocence and the fact that the merchandise was legal even if the importation was not technically in compliance with the law.
Legislative History, P.L. 97-79 [page 13] Section 5 (Forfeiture); page 1760 Congressional Record (emphasis added)


As “urged” by Congress, it has been the practice of the FWS not to seize and also to remit (return) seized trophy imports when the importation violation was only a technical error but otherwise the trophy was legal.  This Solicitor’s practice is just the opposite.  Technical errors are said to invalidate the permitting and convert the otherwise lawfully taken trophy into contraband that cannot be returned because it has become illegal to possess.  She orders forfeiture when the errors are harmless, merely clerical errors of no biological significance, and even when the clerical error is a harmless and correctable mistake of the issuing government.  The position is contrary to Congressional intent and CAFRA and is fundamentally unfair.


Congress has also made the policy clear that forfeiture should not be excessive:

There will be occasions when this sanction is appropriate (forfeiture), but the Committee believes that the Government should use its discretion in using this authority to make sure that the remedy requested fits the violation.

Lacey Act Amendments of 1981, P.L. 97-79 [page 14]; page 1761
Congressional Record site (emphasis added).  This has been the Congressional intent for more than three (3) decades, confirmed in 2000 by the passage of CAFRA.  

The maximum fine for the technical violations that these seizures have been based upon is $500.00 (16 U.S.C. §1540(e)(4)(A)).  The Asst. Solicitor gives no consideration whatsoever to the cost of acquisition, to any component of that cost, or to the deep personal value to the hunter.  The forfeitures do not “fit the violation.”  The disparity in value has been ten to more than two-hundred times greater than the maximum fine for the underlying technical paper error.  Moreover, the Asst. Solicitor refuses to accept payment of the maximum civil fine in lieu of forfeiture.
Following the 1981 reform of the Lacey Act, the FWS implemented the policy and practices suggested by Congress, adopting the following exemplary provisions in the Law Enforcement, Wildlife Inspection Policy and Procedures part of the Service Manual, part 443.

(1) Obtain corrected or new CITES or foreign law permit.

(i) For wildlife shipments generally, Service officers may allow the importer/exporter to obtain a corrected CITES permit when a foreign CITES Management Authority admittedly has made an error on an existing CITES permit after official consultations between both nations have occurred and the foreign nation has agreed to issue a corrected CITES permit.  The Service will not allow importers/exporters to obtain a CITES permit when a permit was never issued for a wildlife shipment.

Fish and Wildlife Service – Law Enforcement; Part 443 – Wildlife Inspection; 443 FW 1; Chapter 1: Wildlife Inspection Policy and Procedures (emphasis added)
6.9 Foreign Government Action. It is Service policy not to seize wildlife which is accompanied by permits issued by the proper foreign government authority and that authority has failed to supply required information (e.g., permit states as per attached list, instead of listing the species) or has extended the expiration date.  Such shipments should be released on the grounds that the issuance of the permit was beyond the importer’s control and that the importer should not be held liable for a foreign government action.
7.5 Grace Period

A. Policy. An importer may be granted a period of 30 days to provide the required documents or to satisfy the FWS requirements which caused the refused clearance.  The purpose of this grace period is to allow for locating lost or misplaced documents or to obtain documents which qualify to be issued ex post facto (e.g., pre-Convention and captive-bred certificates.)


These are only three examples of the better policy and practice ignored by the Asst. Solicitor.  This was guidance for the port wildlife inspectors of FWS Law Enforcement.

In 2000, Congress passed a law to protect all “innocent owners” from forfeiture under “any” federal forfeiture law.  The Civil Asset Forfeiture Reform Act, CAFRA, expressly codified the same public policy specified by Congress when reforming the Lacey Act in 1981 but for forfeitures under “any” federal law, not just federal wildlife law. 18 U.S.C. §983(d).  CAFRA provides that “no innocent owner” shall forfeit his property under “any” federal forfeiture law.  CAFRA also expressly provides that forfeiture shall not be disproportionate to the offense, i.e. the remedy should fit the violation.  CAFRA was a codification of the public policies Congress had long expressed, i.e. the American policies of fairness and proportionality.  CAFRA should have fortified the long-term fair practices and policy in the FWS Service Manual.
Because forfeiture was grossly disproportionate to the violations alleged, it is violative of Petitioners’ Eighth Amendment rights.  In addition, because the lower courts’ rulings contradict the holdings in both Austin and Bajakajian, this petition should be granted.  

II. VIOLATIONS OF SUBSTANTIVE AND PROCEDURAL DUE PROCESS
Defendants have violated Petitioners’ substantive and procedural due process rights. First, Petitioners’ procedural due process rights have been violated because they were not afforded adequate procedural protections for their legally-acquired property, in which they have a Constitutionally-protect property interest.  See Brewster v. Bd. of Educ. of Lynwood Unified Sch. Dist., 149 F.3d 971,982 (9th Cir. 1998).  Specifically, Petitioners have a constitutionally-protected property interest in their lawfully-acquired property, and the remission process did not afford them an opportunity for relief or even lesser punishment than forfeiture.  Second, Petitioners’ substantive due process rights were violated because Defendant’s actions were not narrowly tailored to serve a compelling state interest.  The Government conduct is fundamentally unfair. 
PROCEDURAL DUE PROCESS

Petitioners have a legitimate property interest in their legally-obtained hunting trophies.  Property interests are created and defined by “existing rules or understandings that stem from independent sources such as state law,” not from the Constitution.  Board of Regents v. Roth, 408 U.S. 564, 577 (1972).  The right to own property one has acquired by legal contract is well established.  There is nothing illegal or illicit about the manner in which Petitioners obtained the trophies.  In fact, the only way Petitioners were able to obtain the trophies was by participating in sustainable-use conservation hunts designed to enhance the species at issue.  Petitioners are not thieves, nor smugglers, nor are they involved in commercial trophy trade in any way.  On the contrary, they are innocent, individual hunters who have done everything in their power to abide by the rules and cooperate with – not rally against – the Endangered Species Act (ESA) and the Convention on International Trade of Endangered Species of Wild Fauna and Flora (CITES).  The alleged violations that rendered their imports “illegal” were minor, technical violations that were harmless, the kind of mistakes that Congress envisioned as being correctable. See Cong. and Admin. News, 97th Cong., First Session, 1981, Vol. 3 at 1760 (Lacey Act Amendments) (stating that when “merchandise assumes contraband status as a result of a minor, technical violation,” owners should be afforded “the opportunity to prove their good faith or innocence and the fact that the merchandise was legal even if the importation was not technically in compliance with the law”).


The process available to protect Petitioners’ property interests was more than inadequate, it was not what it was represented to be since the fixed position of the hearing officer was that she could not remit.  The administrative review did not afford Petitioners a true hearing. Defendants have adopted a regional policy of denying petitions for remission regardless of the merits and individual circumstances of each applicant’s claims.  The circumstances in these two forfeitures and two others cited in the complaint prove the point.  Under Solicitor Lown, any imperfection results in forfeiture.  In fact, in the denial Solicitor Lown stated that 
Petitioner’s good faith or innocence is not material to the proposed forfeiture…Under CAFRA, an innocent ‘owner defense’ may not be asserted in instances when the property to be forfeited to the United States is ‘contraband or other property that it is illegal to possess.’…Wildlife specimens are ‘illegal to possess’ for purposes of CAFRA when imported…in violation of wildlife laws and regulations. United States v. 144, 774 Pounds of Blue King Crab, 410 F. 3d 1131 (9th Cir. 2005). As the wildlife specimen in this case was imported in violation of the Endangered Species Act, petitioner may not raise an innocent owner defense.

See First Amended Complaint, para. 65, 76, 87, 100.  That fixed position was the reason for denial cited in these seizures and others. That is not a “review” whatsoever.  Here, based on Solicitor Lown’s repeated position, there was only one possible outcome in the remission process: forfeiture.  Remission was not a possibility even though it was a “petition for remission.”  That is not a review; that is a dead end. 
Not only was the agency review fundamentally unfair, but Petitioners received no relief from the District Court, and the Court of Appeals did not address Petitioners’ constitutional claims.  First, before the parties filed Cross-Motions for Summary Judgment, the District Court dismissed the case in response to Defendants’ Motion to Dismiss.  That order included a number of improper statements and holdings.  For example, the District Court relied on a CITES resolution regarding retrospective permits, but what was requested here was not retrospective at all.  Madero had been issued a valid permit that was merely lost.  He then wanted to provide a replacement for the lost permit (not a new permit that had been issued after the fact), but Defendants refused to accept it.  Furthermore, the District Court stated that returning Plaintiffs’ trophies would “undermine” the “underlying purpose of CITES.” Order, Dkt. 35 at 10 (Dec. 30. 2009).  That is completely false.  The purpose of CITES is to ensure that trade in endangered species does not threaten their survival, and the programs in which Petitioners participated are also designed to ensure the survival of the species.  Therefore, willingness to work with program participants actually encourages – not undermines – the purpose of CITES.  
In addition, the District Court stated that “any future forfeiture would be nothing more than an individual’s planned non-compliance” with CITES requirements.  Petitioners are shocked by this statement, as they did not plan, and in fact were not even aware of the “noncompliance” since they had taken all appropriate measures to meet all CITES requirements, the requirements of the native countries, and the requirements of the United States.  It is certainly conceivable (and, given the imperfection of human nature, probable) that at some point in the future, another hunter’s permit will be lost or will contain a typographical error.  Not because of “planned non-compliance” by the hunter, but because of simple human errors of third parties.  The suggestion that the imperfections at issue were in any way “planned” indicates the level of adversity that Petitioners have experienced.  Solicitor Lown did not offer a true hearing, and the district court provided no relief therefrom. 
The district court dismissed Petitioners’ CAFRA claims, holding that, under CAFRA, Petitioners were not entitled to pursue their claims in court because they had chosen to proceed administratively.  See Order, Dkt. 35 at 5 (Dec. 30, 2009) (“CAFRA thus provides alternative, not sequential, administrative and legal remedies for an administrative forfeiture.”).  This ruling, however, effectively stripped Petitioners of the right to any meaningful review whatsoever, because the administrative “review” afforded to them was not the promised review at all.  On the contrary, it was nothing more than misrepresentation: Solicitor Lown’s mindset, by its nature, rendered denial of the petitions for remission inevitable in at least four seizures cited in the original petition. 

When an agency’s actions give rise to manifest injustice and cause a petitioner to be treated unfairly, Federal Courts have intervened and reviewed the claims de novo.  U.S. v. A.E. Edwards, 368 F.2d 722, 723-24 (4th Cir. 1966). See also U.S. v. One 1974 Mercury Cougar XR 7, 397 F. Supp. 1325, 1329-30 (C.D. Ca. 1975); U.S. v. One 1972 Mercedes-Benz 250, 545 F.2d 1233 (9th Cir. 1977); Clow v. Nelson, 579 F. Supp. 981, 983 (W.D.N.Y. 1984).  Although this exception is a judicially created doctrine, courts have continued to order judicial review of unfair agency proceedings even after CAFRA. See Vanhorn v. Florida, 677 F.Supp.2d 1288 (M.D. Fla. 2009).

In Edwards, the Fourth Circuit found an agency’s decision denying a petition for remission of property to be so unreasonable in light of the existing evidence, that the Court ordered a de novo review of the agency’s proceedings. 368 F.2d 722, 723- 24 (4th Cir. 1966).  Edwards owned gaming devices that were subsequently seized in compensation for an alleged underpayment of taxes. His petition for remission presented valid evidence proving that he was justified in not having paid the taxes at that time, and, accordingly, the return of his property was reasonably warranted. The agency denied the petition in a manner that, if consistently applied, would inevitably result in the denial of remission. Id. When Edwards filed a claim for review of the proceedings, the district court was sympathetic, but held that denial of the petition for remission was solely within the discretion of the government agency and may not be subject to judicial review. Id. The Fourth Circuit agreed with the district court, but, because Edwards’ circumstances reasonably supported the return of his property and the agency’s methods were such that the outcome would always result in a denial of remission, the Fourth Circuit ordered a de novo review of the agency’s proceedings. Id. Specifically, the Court wanted a review of, inter alia, (1) whether the agency had actually considered the contents of Edwards’ petition for remission on its merits; and (2) whether there was an established protocol for denying petitions. Id. at 724. This limited exception has been recognized for more than forty years, from the 1966 Edwards ruling to the recent 2009 ruling in Vanhorn v. Florida, 677 F.Supp.2d 1288 (M.D. Fla. 2009). Here, because Solicitor Lown’s position is such that the outcome would always result in denial of remission, Petitioners’ claims should not have been dismissed. 

Regarding the adequacy of the procedural protections available, Defendants missed the mark, stating that “[r]emission proceedings…are not constitutionally required.”  Petitioners never asserted that they were entitled to remission proceedings in particular, nor that such proceedings are “constitutionally required.”  What is required, however, and to which Petitioners are entitled, is a process that affords them a fair hearing for return of their property.  This is the essence of procedural due process protection. If the administrative proceedings offered to Petitioners will necessarily negate the availability of any other remedy (specifically, judicial proceedings), then those administrative proceedings must be a true and legitimate opportunity for return of the property.  Otherwise the system is fundamentally unfair.  Madero and Colin were lured into choosing an administrative hearing in lieu of a District Court claim with the false representation that it would constitute a review and possible remission.
Defendants admitted that the purpose of the remission procedure is to “seek[] relief from forfeiture on fairness grounds.”  It is not for Petitioners to show that no mistake occurred or that no violation was committed, only that under the circumstances it would be unfair to hold Petitioners accountable for those mistakes or alleged violations.  Defendants even went so far as to say in their appellate brief that “under remission/mitigation procedures, forfeitability is presumed” and that “a petition for remission is a request for leniency.”  Nevertheless, Solicitor Lown refused to even consider any such leniency, stating that any “property acquired or possessed in violation of law may not be returned to the requesting party.”  If that is true, what set of facts might ever give rise to a granting of remission? If clerical mistakes render a trophy “illegal to possess,” and if any property so possessed may not be returned, then why would any petitioner knowingly choose to proceed administratively, and, in fact, why would this “remedy” even be offered to him?  Instead of considering the petitions for remission on fairness grounds, Solicitor Lown applied the most strict interpretation of the law imaginable, in effect rendering the remission process futile.  That process, even according to Defendants, is one by which law-abiding citizens should be afforded the opportunity to present their case and be treated equitably, even if some technical violation of the law occurred.  Under Solicitor Lown, the remission process is like a legal hamster-wheel offering no possibility of relief: an imperfection leads to seizure, seizure leads to the remission process, but remission is not possible because there was an imperfection. Denial is inevitable. 

Petitioners do not deny that the airline lost the replaceable export permit and a government made a correctable clerical error on its own document. They simply requested a reasonable amount of leniency, since, in good faith, they had abided by all laws, and since the irregularities that occurred were beyond their control.  Petitioners were led to believe (as Defendants also believed, based on their appellate brief) that, by proceeding administratively, relief was possible. Under Solicitor Lown’s fixed position, however, any irregularity of any kind or level in import paperwork necessarily requires forfeiture of the item imported, rendering the “hearing” meaningless, a false promise even though it was the custom and practice to release trophies under those circumstances.  Petitioners were then denied relief by the district court, thus leaving them with no opportunity to be heard whatsoever.  This amounts to a denial of adequate procedural protections, is fundamentally unfair, and constitutes a violation of Petitioners’ due process rights.  When the district court failed to properly address their claims, Petitioners appealed to the Ninth Circuit, but the Ninth Circuit ignored Petitioners’ constitutional claims.   
SUBSTANTIVE DUE PROCESS
The right to own legally-acquired property is deeply rooted in American history and tradition.  It is one of the freedoms upon which our country was founded; we are secure in our belief that the government will not strip us of our hard-earned property, and, if it must, it will have good reason (compelling state interest) and it will only do so to the extent absolutely necessary (narrowly tailored infringement).  Petitioners complied with all applicable laws, regulations, statutes and treaties in the acquisition of their trophies; they were participants in lawful, regulated, hunts designed to benefit the species as a whole.  Possession of the trophies does not harm anyone, is not contrary to any public policy, and in fact helps to encourage the responsible, regulated hunting programs on which many threatened and endangered species rely.  The issuance of import permits by FWS is actually based upon a finding that the hunting “enhances” the survival and perpetuation of the leopard.  There is no question that both trophies had import permits.  The District Court stated that protecting and conserving endangered species is a compelling governmental interest. That is also the interest of Petitioners and the sustainable-use programs in which they participated, so it cannot be said that depriving Petitioners of their trophies is “narrowly tailored” to meet that interest.  In fact, depriving Petitioners of their trophies and consequently discouraging the sustainable-use programs does not serve to protect and conserve the species at issue but actually frustrates those interests.  Defendants actions serve to impede the purpose of CITES.  Furthermore, Petitioners did not ask for “exceptions to the CITES regime” as the District Court states; on the contrary, Petitioners complied with the CITES regime and requested permission to prove that they had done so, but Defendants refused to allow it.  

Petitioners’ right to own their legally-acquired property is deeply rooted in tradition and history, and there are no added circumstances that necessitate any deviation from that right. While the government does have an interest in protecting threatened and endangered species, stripping responsible, law-abiding hunters of their lawfully-acquired trophies is certainly not “narrowly tailored” to meet that interest. On the contrary, Defendants are painting with a broad brush and lumping innocent Petitioners in with poachers, smugglers, and other such criminals.  More narrowly-tailored approaches exist: The government could best serve their interest of protecting species by focusing on actual criminals, and using their discretion to allow lesser penalties (such as paying the maximum fine of $500) for those who not only cooperate with but actually support said interest.  A fine, return and re-export, acceptance of a replacement permit – these are just a few examples of other, lesser penalties and options that could have been exercised.  Instead, Defendants unnecessarily stripped Petitioners of their property.  This is certainly not “narrowly tailored” and constitutes an infringement of Petitioners’ substantive due process rights.
III. IMPRUDENT USE OF THE TERM “CONTRABAND”

The assistant solicitor denied the petition for remission on the ground that “Petitioner’s good faith or innocence is not material to the proposed forfeiture” because “an ‘innocent owner defense’ many not be asserted in instances when the property to be forfeited to the United States is ‘contraband or other property that it is illegal to possess.’” See First Amended Complaint, para. 65, 76, 87, 100. If so, what was the petition process all about? The District Court held it was “derivative contraband” because “the manner in which plaintiffs brought their trophies into the United States transformed the trophies into contraband for purposes of this action.”  See Order, Dkt. 35 at  4.  The appellate court did not address the issue. In reality, the trophies were not contraband per se, nor derivative contraband, nor illegal to possess.  The Solicitor’s fixed position that the property could not be returned because it was illegal to possess makes the petition for remission process a farce. The property was only “subject to forfeiture”; forfeiture was not mandated. Therefore, it was entirely within the solicitor’s authority to remit, so it was not illegal to possess.  It is circular to argue that something is illegal to possess and therefore cannot be remitted, when the remittance officer holds that discretion.  It is understandable that inherently dangerous items or those used to perpetuate a crime should not be returned to the people responsible for such crimes.  Here, however, that is not the case. No crime was willfully or knowingly committed, and Petitioners immediately took all steps to rectify the minor mistakes that occurred in the importing process upon learning of the government error and airline loss.  No public policy is served by depriving Petitioners of their lawfully-acquired trophies.  In fact, such confiscation works against public policy, because it discourages participation in the sustainable-use programs designed to and found by FWS to enhance and maintain the particular population of the species at issue.  Certainly it was not the intent of Congress in CAFRA to excuse or encourage the unfair confiscation of personal property. 
It is fundamentally unfair and unsound to treat this property as not protected by CAFRA because it is illegal to possess, when the harmless errors are correctable and, if they were not, the treatment is wholly within the discretion of the hearing officer and the property is “illegal to possess” only because of volitional treatment.  The position that the property could not be remitted is wholly untrue, but the Solicitor’s fixed, predetermined position vitiates the administrative remission seizure and forfeiture process.  The property certainly could not be the kind of contraband or illegal-to-possess exception to the protection afforded by CAFRA that Congress intended.  Regardless, if the property could not be returned, then Petitioners should not have been misled to believe that the remission process afforded the opportunity for remission.  Moreover, Petitioners should not be penalized for taking the remission course when they made that choice with the expectation, of course, that remission, particularly in their innocent circumstances, was to be fairly considered.  A remission process that cannot lead to remission is not a complete remission process and is fundamentally unfair.
CONCLUSION

This case involves constitutional issues of exceptional importance.  The seizure and forfeiture practices of FWS Law Enforcement and the Department of Interior’s Solicitor are contrary to two Supreme Court decisions, Congressional intent for wildlife imports and the more recent Civil Asset Forfeiture Reform Act of 2000.  The administration of the remission process is fundamentally unfair, as were the seizures and forfeitures in this case.  The practices are continuing, and innocent owners are being deprived of millions of dollars worth of trophies.  Innocent Petitioners have been deprived of their personal property without due process of law through excessively punitive forfeitures.  Petitioners respectfully request that this Court grant a writ of certiorari. 
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